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RE: PROPOSED REVISION OF FLORIDA CHANCERY PRACTICE AND NOVEMBER 7, 
1930, CONVENTION OF BAR ASSOCIATIONS’ DELEGATES. 


TO THE BENCH AND BAR OF FLORIDA: 


The matter of chancery procedure occupying so 
great a part of the attention of lawyers and of the ju- 
diciary, and now filled with uncertainties and delays, 
has forced preferred attention of the Florida State Bar 
Association. 

Its ills and cures became a paramount topic. 

An outstanding group of lawyers and judges com- 
posing the Association’s Committee on Judicial Admin- 
istration and Legal Reform, and as a special commit- 
tee, following the address of Honorable E. J. L’Engle 
before the semi-annual conference of Bar Delegates at 
Lakeland in 1929, seriously applied themselves to the 
study of this subject. 

The further work of this Committee, as embraced 
in its report, was adopted by the Association at its 
annual Convention on April 10, 1930 and the Commit- 
tee continued for completing its work and making its 
report to the Mid-year Convention of Bar Associations’ 
Delegates. 

This report is printed in the September, 1930, is- 
sue of the Law Journal, and is attached hereto. 

Expediting chancery procedure, it is believed, is to 
perform a duty that modern business methods and hu- 


man and property rights impose upon the bar and the 
courts. Many efforts for revision have been made, but 
at no time has the value of such a program or the 
importance thereof been so pronounced. 

It is the duty of the Bench and Bar to carefully 
consider these proposals and to offer constructive criti- 
cisms and to be prepared to take final action at the 


semi-annual conference of Bar Delegates, which has 


been called at Ocala, Florida, for November 7, 1930, 
to the end that the act to be adopted by the Legisla- 
turae:will be the best possible and will not omit to ade- 
quately serve every purpose. 

You are cordially invited to attend the November 
7 Convention whether you are a member of the Flor- 
ida State Bar Association or not. 

Your criticisms and suggestions are invited and 
should be sent both to John C. Cooper, Jr., Esq., Editor 
Law Journal, Jacksonville, Florida, and to E. J. 
L’Engle, Esq., Chairman of the Committee, at Jack- 
sonville. Your suggestions in briefly written form may 
be presented at the Convention on November 7 and will 
be welcomed. 


R. A. HENDERSON, Jr., 
President. 
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April 10th, 1930. 
To Hon. Raymer F. Maguire, 
President State Bar Association, 
Orlando, Florida: 

The Standing Committee on Judicial Administra- 
tion and Legal Reform and the Special Committee on 
Expediting Chancery Procedure have jointly undertak- 
en the consideration of changes in equity pleading 
and practice necessary to simplify and expedite pro- 
cedure in the courts of chancery of the State of Flor- 
ida. As a result of a series of conferences at Miami, 
West Palm Beach, Jacksonville and Perry, the two 
Committees have prepared and submit herewith, as 
their joint report, a draft of a proposed statute to 
be entitled “An Act Relating to Pleading, Practice 
and Procedure in Courts of Equity”. 

The work of the Committees was at first directed 
to the preparation of a draft of a proposed revision 
of the Florida Equity Rules for the consideration of 
the Association. It was expected that if the proposed 
revision met the approval of the Association it would 
be submitted to the Supreme Court of Florida for its 
consideration. After preparing and revising a complete 
draft of proposed new equity rules, the Committees 
reached the conclusion that no satisfactory reform of 
equity pleading and practice in this State could be ef- 
fected without the repeal or amendment of many ex- 


isting Florida Statutes. It is believed that a brief ex- 


amination of the statutory law on the subject will con- 
firm the conclusion that equity practice in this State is 
to a large extent based upon acts of the Legislature, 
and that no general revision of the practice can be ef- 
fected without statutory action. Therefore, the Com- 
mittees decided to advise that the proposed revision of 
equity practice be embodied in the form of a statute. 
To that end, the Committees have jointly prepared the 
annexed draft of a statute which, if adopted, will, in 
the opinion of the Committees, tend to simplify and 
expedite the procedure of the chancery courts of 
Florida. 

The proposed statute is based upon the Federal 
Equity Rules promulgated by the Supreme Court of 
the United States on November 4, 1912, as amended 
at the October Term 1924. It is the opinion of the 
Committees that the Federal equity practice should be 
followed in this State, not only because it is simpler 
and less technical than the existing practice in this 
State, but because the Federal equity rules have receiv- 
ed and are constantly receiving judicial interpretation 
by the Federal Courts. Moreover, it seems in the inter- 
est of lawyers and litigants that there shall be no 
substantial difference between the equity practice in 
the State and Federal Courts. Guided by this general 
policy, the Committees have followed the Federal 
Equity Rules as closely as the special conditions of the 
situation seem to justify. 


The Courts and the bar in this State having been 
familiar with the rule day system for generations, and 
that system being an established part of the statutory 
system of practice in courts of law, it seemed de- 
sirable to preserve the system of rule days in equity 
practice, even at the expense of some needless delays. 
This conclusion required a slight departure from the 
Federal Equity practice, but the change will have the 
advantage of harmonizing the methods of practice in 
the courts of law and equity of this State. 

Some of the Federal Equity Rules have been found 
inapplicable to local conditions. In some other instances, 
the Committees were of the opinion that the existing 


‘equity rules or statutes in Florida provided a simpler 


or more precise or otherwise preferable procedure. In 
such cases the Committees have followed the existing 
Florida practice. 

Explanatory notes at the foot of each section of 
the attached draft of statute are inserted to give the 
origin and purpose of each section. For this reason, it 
seems unnecessary to present a detailed review or dis- 
cussion of the proposed statute. In a general way, it 
may be said that the proposed act is intended to dis- 
pense with all technical forms of pleading in equity. 
Pleas, demurrers and exceptions are abolished. The 
system of interrogatories and methods of discovery 
which have proved useful and effective in the Federal 
practice are adopted with the modifications pointed 
out in the notes.. Motions to dismiss or to strike af- 
ford ample means of testing the sufficiency of bills, 
answers and counter-claims. Irrelevant and redundant 
matter may be stricken. Further particulars of fact 
may be required on motion. The sufficiency of an 
answer as a whole may be tested by setting the case 
down for hearing on bill and answer with the right to - 
join issue and go to trial if the answer is held suffici- 
ent or to amend the answer if held insufficient 
but amendable. To prevent variances, all pleadings 
are to be regarded as amended, in order to determine 
the cause in accordance with right and justice. Many 
other changes, which the committees believe will abol- 
ish technicalities and unnecessary delays, have been 
incorporated in the proposed measure. 

The purpose of the measure being a general re- 
vision of equity pleading and practice, it results that 
several existing Florida statutes and rules of court 
have been incorporated without change, and many oth- 
ers with very slight alteration. While this plan is open 
to obvious criticisms, and is not essential to the ob- 
ject sought to be accomplished, the Committees were 
of the opinion that the present form of the measure 
had the advantage of convenience, because it is, in ef- 
fect, an equity code of practice embodied in a single 
statute. 

Although both Committees have devoted much 
time to a study of the attached draft of statute, it is 
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manifest that in such a mass of detail many errors, 
omissions and inconsistencies will be disclosed by. the 
close study which it is hoped that the proposed measure 
will receive from the members of the Association. The 
diction and verbiage of the proposed statute are also 
open to criticism. There is no doubt that briefer, 
clearer, and more precise language might sometimes 
be employed. However, it was the opinion of the Com- 
mittees that existing forms and precedents should be 
followed with as little change as possible, as the pro- 
-posed statute is not intended to embody a new system 
of pleading, but to be merely a revision and develop- 
ment of existing systems already familiar to the pro- 
fession. It is also true that a measure of this kind 
embraces questions of general public policy as well as 
technical procedural law. 

While the Committees realize that the proposed 
measure is far from perfect in theory and in detail, 
it is believed that the subject is one of serious im- 
portance to the profession and the public, and it is 
hoped that the proposed draft will be of service to the 
Association as a basis for its consideration of the sub- 
ject. 

E. J. L-ENGLE, Chairman. 
Cc. E. CHILLINGWORTH 
PAUL D. BARNS 

JAMES E. CALKINS, 


Committee on Judicial Administration and Legal 
Reform. 


JAMES F. GLEN, Chairman, 
HAL W. ADAMS 
E. P. AXTELL 
GEO. C. BEDELL 
W. B. DAVIS 
Special Committee on Expediting Chancery Pro- 
cedure. 
Jacksonville, Florida, 


September 15th, 1930. 
Hon. R. A. Henderson, 


President State Bar Association, 
Fort Myers, Florida. 
Dear Sir:— 

Pursuant to resolutions adopted by the Florida 
State Bar Association at its meeting in Orlando on 
April 11th, 1930, the undersigned were appointed by 
you as members of a “Special Committee on Expedit- 
ing Chancery Procedure’. The duties of the Commit- 
tee, as we understand them, are to revise and redraft 
the proposed statute entitled “An Act Relating to 
Pleading, Practice and Procedure in Courts of Equity”, 
which was considered by the Conference of Bar Dele- 
gates and the Association in Orlando on April 10th and 
11th, 1930. The draft of the proposed statute which 
was before the Conference of Delegates and the As- 
sociation was prepared and submitted by the Stand- 


ing Committee on Judicial Administration and Legal 
Reform and the Special Committee on Expediting 
Chancery Practice, acting jointly. A copy of their 
written report dated April 10th, 1930, is annexed 
hereto. 

After consideration and discussion of the proposed 
statute by the Conference of Bar Delegates and fur- ~ 
ther consideration by the Association, the measure 
was approved in principle, with the recommendation 
that the draft be revised to incorporate a provision for 
appearances. The discussions developed many pertin- 
ent and useful suggestions, and the two Committees 
were continued as a single Special Committee for the 
purpose of redrafting the measure to embody the 
changes suggested by the Association and Conference. 
It was also decided that after the measure had been 
published or otherwise placed before the bench and 
bar of the State, it should receive final consideration 
by the Conference of Bar Delegates to be held in the 
Fall of the present year. 

The annexed draft of the proposed statute em- 
bodies 2 provision for appearances and incorporates 
many of the suggestions which were made during the 
discussions in Orlando. The present form of the meas- 
ure differs in many details from that submitted at the 
Orlando meetings, but in a general way the plan and 
purpose of the measure remain as stated in the Joint 
Report of the two Committees dated April 10th, 1930. 
The notes which follow each section of the proposed 
statute indicate the source of each section and the 
changes proposed. 

The Special Committee respectfully suggests that 
the annexed proposed statute be published in the Flor- . 
ida State Bar Association Law Journal and otherwise 
brought to the attention of the judges and lawyers of 
this State. The Special Committee will welcome any 
comments, criticisms and suggestions from the pro- 
fession. The Committee recognizes that» the measure 
will be greatly improved by suggestions resulting from 
its study by the judges and lawyers of the State. 
Numerous errors of omission and commission will 
doubtless be found in the draft of the proposed statute; 
but the Committee expects to prepare a final revision 
to be submitted to the next meeting of the Confer- 
ence of Bar Delegates, and suggestions addressed to 
any member of the Committee will be appreciated. 

Yours respectfully, 

HAL W. ADAMS 

E. P. AXTELL 

PAUL D. BARNS 
GEORGE C. BEDELL 
JAMES E. CALKINS 

C. E. CHILLINGWORTH 
W. B. DAVIS 

JAMES F. GLEN 

E. J. LENGLE, Chairman. 
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INDEX 


Section 1. Rule Days. 

Section 2. Motions Grantable as of Course by the 
Clerk. 

Section 3. Action at Law Erroneously Begun as 
Suit in Equity: Transfer. 

Section 4. Process, Mesne and Final. . 

Section 5. Summons in Chancery: How Issued: 
When Returnable. 

Section 6. Service and Return. 

Section 7. Process in Behalf of and Against Per- 
sons not Parties. 

Section 8. Parties Generally: Intervention. 

Section 9. Representatives of Class. 

Section 10. Nominal Parties. 

Section 11. Trustees may Represent Beneficiaries. 

Section 12. Suit to Execute Trusts of Will: Heir 
as Party. 

- Section 13. Joint and Several Demands. 

Section 14. Suits by or Against Incompetents. 

Section 15. Death of Party: Revivor. 
« Section 16. Defect of Parties: Resisting Objec- 
tion. 

Section 17. Defect of Parties: Tardy Objection. 

Section 18. Pleadings: Technical Forms Abol- 
ished. 

Section 19. Brevity and Relevancy in Pleadings; 
motions to strike; exceptions abolished. 

Section 20. Amendments Generally. 

Section 21. Pleading Supplemental Matters. 

Section 22. Unnecessary to Recite Statements of 


Any Former Pleading. 


Section 23. Further and Particular Statement in 
Pleading May be Required. 

Section 24. Signature of Counsel. 

Section 25. Motion to strike not to stay cause un- 
less so ordered. 

Section 26. Bill of Complairit: Contents. 

Section 27. Amendment of Bill as of Course. 

Section 28. Joinder of Causes of Action. 

Section 29. Appearance. 

‘Section 30. Defenses: How Presented. - 

Section 31. Answer: Contents. 

Section 32. Answer may Incorporate Counter- 
claim with Appropriate Prayer. 

Section 33. Answer to Amended Bill. 

Section 34. Reply: When Required: When a Cause 
at Issue. 

Section 35. Testing Sufficiency of Defense. 


Section 36. nia for Decree on Bill and 
Answer. 


Section 37. Time for Filing Answer, Reply and 
Other Pleadings. 


Section 38. Default: Decree Pro Confesso. 

Section 39. Decree pro confesso to be Followed 
by Final Decree: Setting Aside Default. = 

Section 40. Proceedings in lieu of Decree pro Con- 
fesso. 

Section 41. Discovery: Interrogatories: Inspec- 
tion and Production of Documents: Admission of Exe- 
cution or Genuineness. 

Section 42. Production of Books and Writings for 
Inspection or at Trial. 

Section 43. Evidence Taken before Issue. : 

~ Section 44. Trials of Chancery Cases: Evidence 
Taken After Issue. 

Section 45. Time for Taking Testimony. 

Section 46. Attendance of Witnesses Before Com- 
missioner, Master or Examiner. 

Section 47. Deposition Deemed Published When 
Filed. 

Section 48. Stenographer: Appointment: Fees. 

Section 49. General Masters in Chancery: Ap- 
pointment and Oath. 

Section 50. General Powers and Duties of Mas- 
ters. 

Section 51. Bond of Masters. 

Section 52. Special Masters in Chancery. 

Section 58. Reference to and Hearings Before 
Master. 

Section 54. Proceedings Before Master. 

Section 55.. Powers of Master. 

Section 56. Form of Accounts Before Master. 

Section 57. Former Deposition, Etc. May Be Used 
before Master. 

Section 58. Claimants Before Master Examin- . 
able By Him. 

Section 59. Master’s Report: Documents Identi- 
fied But Not Set Forth. 

Section 60. Filing of Master’s Report and Notice 
Thereof: Exceptions: Hearing. 

Section 61. Form of Decree. 

Section 62. Correction of Clerical Mistakes in Or- 
ders and Decrees. 

Section 63. Enforcement of Final Decrees. 

Section 64. Writ of Assistance. 

Section 65. Rehearings. ° 

Section 66. Petition for Rehearing as Super- 
sedeas. 


Section 67. Injunctions: Notice: Allegations of 
Bill of Complaint. 


Section 68. Receivers: Appointment and Report 
of. 


Section 69. Substitution of Grantee or Assignee as 
Plaintiff. 


Section 70. Objections for Irrelevancy Not to be 
Reported by Examiners or Commissioners. 


‘Section 71. Facts Occurring After Suit May Sup- 
port Equity of Bill. 
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Section 72. Notices; How Served, ana When not 
Required. 
Section 73. Statutes Repealed. 


A BILL 
TO BE ENTITLED: 


AN ACT Relating to Pleading, Practice and Pro- 
cedure in Courts of Equity. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA:. 


Section 1. RULE DAYS. The first Monday in each 
month shall be the rule day. 


Section 2. MOTIONS GRANTABLE AS OF 


COURSE BY THE CLERK. All motions and applica- 


tions in the Clerk’s office for the issuing of mesne 
process and final process to enforce and execute de- 
crees; for taking bills pro confesso; and for other pro- 
ceedings in the clerk’s office, which do not require an 
allowance or order of the court, shall be deemed mo- 
tions and applications grantable of course by the clerk 
of the court. But the same may be suspended or altered 
or rescinded by the court upon special cause shown. 
NOTE: Substantially same as Florida 
Equity Rule No. 4 omitting reference to pleas, 
demurrers and exceptions; also Fed. Equity 
Rule No. 5. 


Section 3. ACTION AT LAW ERRONEOUSLY 
BEGUN AS SUIT IN EQUITY: TRANSFER. If at 
any time it appear that a suit commenced in equity 
should have been brought as an action at law, it shall 
be forthwith transferred to the law court of competent 
jurisdiction and be there proceeded with, with only 
such alteration in the pleadings as shall be essential. 
In such cases an order shall be made by the Court for 
the transfer of the cause and the transmission of all 
papers filed therein to the proper law court, and there- 
upon the originals of such papers shall be so trans- 
mitted and filed, together with a certified copy of the 
order; provided, however, that when the transfer is to 
the law side of the same court it shall be effected by 
the order of transfer. 
NOTE: Same as Federal Equity Rule No. 
22, modified so as to permit transfer of the 
cause to the law court having jurisdiction, 
whether Circuit Court, Civil Court of Record 
or County Court. 


Section 4. PROCESS, MESNE AND FINAL. The 
summons in Chancery shall constitute the proper 


mesne process in all suits in equity, in the first in- 
stance, to require the defendant to appear and answer 
the bill; and, unless otherwise provided in this act 


or specially ordered by the court, a writ of attach- 
“ ment and, if the defendant cannot be found, a: writ 
of sequestration, or a writ of assistance, as the case 
may require, shall be the proper process to issue for 
the purpose of. compelling obedience to any interlocu- 


- tory or final order or decree of the court. The form 


of a summons in chancery shall be substantially as 
follows: 


STATE OF FLORIDA to 

You are hereby notified that a suit has been 
brought against you in the Circuit Court for... ewe 
County, Florida, in Chancery, by 
and you are hereby required to file with the Clerk of 
said Court your written appearance (personally or by 
attorney) in said suit on the first Monday in... 
A. D. 193___, being the day of said month, 
and thereafter to file with said Clerk your written de- 
fenses, if any, to the bill of complaint in said suit at 
the time prescribed by law. 

Herein fail not or judgment will be entered 
against you by default. 

WITNESS my hand and the seal of said Court, at 
, Florida, this day of 

A. D. 198__. 


(Seal) 


As Clerk of said Circuit Court. 

NOTE: This section is substantially the 

same as Federal Equity Rule No. 7, and Flor- 

- ida Equity Rule No. 6, substituting “summons 

in chancery” for “subpoena”, and substituting 

an entirely new form of the writ of summons 

in chancery, which, it is believed, is much 
clearer to the laymen. 


Section 5. SUMMONS IN CHANCERY: HOW IS- 
SUED: WHEN RETURNABLE. No summons in chan- 
cery shall be issued from the Clerk’s office in any suit 
in equity until the bill is filed in the Clerk’s office. 


- Whenever a bill is filed, the Clerk shall issue a sum- 


mons in chancery thereon, as of course, which shall be 
returnable to the next rule day thereafter unless there 
shall not be ten days intervening between the day 
of the issuing of the same and the next rule day, in 
which case the same shall be made returnable to the 
rule day in the next succeeding month. When there is 
more than one defendant, the Clerk shall issue but one 
writ of summons in chancery against all of the de- 
fendants, unless otherwise directed by the complainant 
or his solicitor. When any summons in chancery shall 
be not returned or returned not executed or improperly 
executed as to any defendant, the plaintiff shall be en- 
titled to another summons in chancery against such de- 
fendant or defendants as often as required, until - 
service is made. 


NOTE: The foregoing is a combination of 


Florida Equity Rules Nos. 10, 11 and 13. s. 
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Section 6. SERVICE AND RETURN. The service 
of and return upon summons in chancery shall be as 
prescribed by law in the case of summons ad res- 
pondendum. 

NOTE: The foregoing displaces Florida 

Equity Rules 12, 13 and 14, and is intended 

to make the practice the same in equity and 

common law cases. Compare Sec. 4894 C. G. L. 


Section 7. PROCESS IN BEHALF OF AND 
AGAINST PERSONS NOT PARTIES. Every person, 
not being a party in any cause, who has obtained an 
order, or in whose favor an order shall have been made, 
may enforce obedience to such order by the same pro- 
cess as if he were a party; and every person, not 
being a party against whom obedience to any order 
of the court may be enforced, shall be liable to the 
same process for enforcing obedience to such orders 
as if he were a party. 

NOTE: Same as Florida Equity Rule No. 

9 and Federal Equity Rule No. 11. 


Section 8. PARTIES GENERALLY: INTER- 
VENTION. Every action shall be prosecuted in the 
name of the real party in interest, but an executor, 
administrator, guardian, trustee of an express trust, 
a party with whom or in whose name a contract has 
been made for the benefit of another, or a party ex- 
pressly authorized by statute, may sue in his own 
name without joining with him the party for whose 
benefit the action is brought. All persons having an 
interest in the subject of the action and in obtaining 


_ the relief demanded may join as plaintiffs, and any 


person may be made a defendant who has or claims 
an interest adverse to the plaintiff: Any person may 
at any time be made a party if his presence is neces- 
sary or proper to a complete determination of the 
cause. Persons having a united interest may be joined 
on the same side as plaintiffs or defendants, and 
when any one refuses to join, he may for such reason 
be made a defendant. Anyone claiming an interest 
in the litigation may at any time be permitted to as- 
sert his right by intervention, but, unless otherwise: or- 
dered by the court in its discretion, the intervention 
shall be in subordination to, and in recognition of, the 
propriety of the main proceeding. 
NOTE: Same as Federal Equity Rule No. 

37, with the interpolation of the words “un- 

less otherwise ordered by the court in its dis- 

cretion” in the last sentence of the section. 


Section 9. REPRESENTATIVES OF CLASS. 
Where the parties on either side are very numerous 
and cannot, without manifest inconvenience and op- 
pressive delays in the suit, be all brought before it, the 
court, in its discretion, may dispense with making 


all of them parties, and may proceed in the suit, hav- 
ing sufficient parties before it to represent all the ad- 
verse interests of the complainants and the defend- 
ants in the suit properly before it; but in such case 
the decree shall be without prejudice to the rights and 
claims of all the absent parties. 
NOTE: Same as Florida Equity Rule No. 

29, which has been followed instead of the an- 

alogous Federal Equity Rule No. 38, because 

the Florida Equity Rule provides that the de- 

cree in such cases shall be without prejudice 

to the rights and claims of absent parties, 

whereas the Federal Rule makes such decrees 

conclusive. 


Section 10. NOMINAL PARTIES. Where no ac- 
count, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an in- 
fant, the party, upon service of the summons in chan- 
cery upon him, need not appear and answer the bill, 
unless the plaintiff specially requires Him to do so by 
the prayer; but he may appear and answer at his op- 
tion; and if he does not appear and answer he shall 
be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer he 
shall be entitled to the costs of all the proceedings 
against him, unless the court shall otherwise direct. 

NOTE: Same as Federal Equity Rule No. 

40, and practically identical with Florida 

Equity Rule 35. 


Section 11. TRUSTEES MAY REPRESENT BEN- 
EFICIARIES. In all suits concerning property which 
is vested in trustees, where such trustees are compe- 
tent to sell and give discharges for the proceeds of the 


sale, and the rents, income or profits of the estate, . 


such trustees shall represent the persons beneficially 
interested in the estate or the proceeds, or the rents, 
income or profits, and in such cases it shall not be 
necessary to make the persons beneficially interested 
in such property, or rents, income or profits, parties 
to the suit; but the court may, upon consideration of 
the matter on the hearing, if it shall so think fit, order 
such persons to be made parties. 
NOTE: Based on Florida Equity Rule No. 

30, but enlarged so as to include Trustees of 

any express trust of real or personal property 

who are competent to sell and give discharges 

for the proceeds of the sale or the rents, in- 

come or profits of such property. The exist- 

ing Florida Equity Rule is confined to testa- 

mentary trustees of real estate which seems 

unnecessarily restrictive. 


Section 12. SUIT TO EXECUTE TRUSTS OF 
WILL: HEIR AS PARTY. In suits to execute the 
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trusts of a will, it shall not be necessary to make the 
heir at law a party; but the plaintiff shall be at lib- 
erty to make the heir at law a party where he desires 
to have the will established against him. 
NOTE: Same as Federal Equity Rule No. 
41 and Florida Equity Rule 31. 


Section 13. JOINT AND SEVERAL DEMANDS. 
In all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as prin- 
cipals or sureties, it shall not be necessary to bring 
before the court as parties to a suit concerning such 
demand all the persons liable thereto; but the plain- 
tiff may proceed against one or more of the persons 
severally liable. 

NOTE: Same as Federal Equity Rule No. 
42 and Florida Equity Rule 32. 


Section 14. SUITS BY OR AGAINST INCOM- 
PETENTS. Guardian ad litem to defend a suit may 
be appointed by the court, or by any judge thereof, 
for infants or other persons who are under guardian- 
ship, or otherwise incapable of suing for themselves. 
All infants and other persons so incapable may sue 
by their guardians, if any, or by their next friend; 
subject, however, to such orders as the court or judge 
may direct for the protection of infants and other 
persons. 

NOTE: Same as Federal Equity Rule No. 

70 and substantially the same as Fla. Eq. 

Rule 36. 


Section 15. DEATH OF PARTY: REVIVOR. In 
the event of the death of either party the court may, 
in a proper case, upon motion, order the suit to be 
revived by the substitution of the proper parties. If 
the successors or representatives of the deceased party 


fail to make such application within a reasonable time, . 


then any other party may, on motion, apply for such 
relief, and the court, upon any such motion may make 
the necessary orders for notice to the parties to be sub- 
stituted and for the filing of such pleadings or amend- 
ments as may be necessary, including the appoint- 
ment of an administrator ad litem in accordance with 
the provisions of Section 3664 Rev. Gen. Stats. (Sec- 
tion 5528 C. G. L.) The foregoing provisions shall be 
applicable where substitution of the successors or rep- 
resentatives of a deceased party becomes necessary. for 
any purpose either before or after decree. 
NOTE: Same as Federal Equity Rule No. 
45, with the addition of the clause referring 
to the appointment of an administrator ad 
litem and the last sentence. The foregoing 
displaces Florida Equity Rules 37 and 38 
which deal with proceedings upon the death of 
the plaintiff and upon the death of the de- 


fendant, respectively. The purpose of the last 
sentence is to simplify and shorten the pro- 
cedure necessary where a party dies after de- 
cree and before appeal as well as before decree. 


Section 16. DEFECT OF PARTIES: RESIST- 
ING OBJECTION. Where the defendant shall by his 
answer suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, at or before 
the next rule day, or at any other time by special leave 
of the Court, assign the cause for argument as a mo- 
tion upon that objection only; and where the plaintiff 
shall not so assign the cause, but shall proceed there- 
with to a hearing, notwithstanding an objection for 
want of parties taken by the answer, he shall not at 
the hearing of the cause, if the defendant’s objection 
shall then be allowed, be entitled as of course to an 
order to amend his bill by adding parties; but the court 
shall be at liberty to dismiss the bill, or to allow an 
amendment on such terms as justice may require. 

NOTE: The foregoing is substantially the 
same as Federal Equity Rule No. 43 and Flor- 

ida Equity Rule No. 33, with the addition of 

the words “or at any other time by special 

leave of court”. 


Section 17. DEFECT OF PARTIES: TARDY OB- 
JECTION. If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of par- 
ties, not having by motion or answer taken the objec- 
tion and therein specified by name or description the 
parties to whom the objection applies, the court shall 
be at liberty to make a decree saving the rights of the 
absent parties. 

NOTE: Same as Federal Equity Rule No. 

44, It is also-an exact copy of Florida Equity 

Rule 34, except that the word “motion” is 

used instead of “plea”. 


Section 18. PLEADINGS: TECHNICAL FORMS 
ABOLISHED. All technical forms and classes of bills, 
answers and other pleadings in equity are hereby abol- 
ished. if 

NOTE: Substantially the same as Fed- 
eral Equity Rule No. 18. Intended to abolish 
such special and technical forms of plead- 
ings as supplemental bills, bills of review, 
bills of revivor, etc., as well as all formal re- 
quirements of any pleading in equity. 


Section 19. BREVITY AND RELEVANCY IN~ 
PLEADINGS; MOTIONS TO STRIKE; EXCEPTIONS 
ABOLISHED. All pleadings in an equity cause shall be 
expressed in as brief and succinct terms as reason-: 
ably practicable, and shall contain no unnecessary re- 
citals of deeds, documents, contracts or other instru- 
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ments in haec verba, or other irrelevant, redundant or 
impertinent matter or scandalous matter not relevant 
to the suit. No papers shall be unnecessarily annexed 
as exhibits. If any pleading or other paper filed in the 
cause shall violate the provisions of this section to the 
prejudice of the opposing party affected the court may, 
on motion to strike or of its own motion, strike out 
the objectionable matter at the cost of the offending 
party, upon such terms and conditions as shall be fixed 
by the court. Exceptions to bills, answers and other 
pleadings for scandal, impertinence or irrelevancy are 
abolished, but the court may, upon motion to strike or 
upon its own initiative, in the manner provided in this 
section, strike out any redundant, impertinent, irrele- 
vant or scandalous and impertinent matter which is 
prejudicial to the opposing party, upon such terms as 
the Court shall think fit. 
NOTE: Based on and developed from 

Florida Equity Rule No. 19 and Federal 

Equity Rule No. 21, but materially modified 

and enlarged. The reference to unnecessary 

exhibits is new matter. Under this section 

matters which formerly were dealt with by 

exceptions may be expunged on motion to 

strike or by the Court on its own motion, but 

not unless the matter is found to be preju- 

dicial to the opposing party. 


Section 20. AMENDMENTS GENERALLY. The 
Court may at any time, in furtherance of justice, 
upon such terms as may be just, permit any process, 
proceeding, pleading or record to be amended, or ma- 
terial supplemental matter to be set forth in an 
amended pleading. The Court, at every stage of the 
proceedings, must disregard any error or defect in the 
proceeding which does not affect the substantial rights 
of the parties; and, if necessary, all pleadings shall 
be regarded as amended in order to determine the 
cause in accordance with right and justice. 

NOTE: Same as Federal Equity Rule No. 

19, except the clause reading “and if neces- 

sary, all pleadings shall be regarded as amend- 

ed in order to determine the cause in accord- 

ance with right and justice”, which has been 

added to enable the Court to administer sub- 
stantial justice on the record regardless of 
variances between allegations and proof. The 
quoted language is a far reaching innovation 

in equity pleading and practice in this State; 

and, if the policy it indicates is acceptable, 

the wording should be closely studied before 

being finally adopted. 

Section 21. PLEADING SUPPLEMENTAL 
MATTERS. Upon application of either party the court 
or judge, may, upon reasonable notice and such terms 
as are just, permit him to file and serve an amended 


pleading, alleging material facts occurring after his 
former pleading, or of which he was ignorant when it 
was made, including the judgment or decree of a com- 
petent court rendered after the commencement of the 
suit determining the matters in controversy or a part 
thereof. No supplemental bill or bill of revivor or bill 
in the nature of either shall be necessary to procure 
a substitution of parties, or for any other purpose, 
but substitution of parties may be made in all cases 
where it becomes necessary by order of the Court upon 
motion, and the cause shall thereupon proceed in the 
same way as if there had been no occasion for a change 
of parties. 
NOTE: This section closely follows Fed. 
Equity Rule No. 34, except that the phrase 
“amended pleading” is substituted for “sup- 
plemental pleading’’, because the latter phrase 
implies or at least may give color to the 
retention of the present technical system of 
supplemental bills, which, like other technical 
forms of equity pleading, this act is intended 
to abolish. 
The last sentence has been added by the 
joint committees. 
The foregoing displaces Florida Equity 
Rule No. 39 providing for a supplemental 
pleading of events happening after the fil- 
ing of the bill. 


Section 22. UNNECESSARY TO RECITE STATE- 
MENTS OF ANY FORMER PLEADING. It shall not 
be necessary in any amended bill or other pleading to 
set forth any of the statements in the original suit, 
unless the special circumstances of the case may re- 
quire it. 

NOTE: Slightly modified form of Fed- 
eral Equity Rule 35. Change is made to elim- 
inate reference to supplemental bills and bills 
of revivor, since all special classes of bills are 
to be abolished. ; 

It contains the same provisions as Florida 
Equity Rule 40, except that the word “sup- 
plemental” is changed to “amended”. 


Section 23. FURTHER AND PARTICULAR 
STATEMENT IN PLEADING MAY BE REQUIRED. 
Better particulars of any matter stated in any plead- 
ing may in any case be ordered upon such terms, as 


_to costs and otherwise, as may be just. 


NOTE: A modified form of Federal 
Equity Rule No. 20. 


Section 24. SIGNATURE OF COUNSEL. Every 
bill or other pleading shall be signed individually by 
one or more solicitors of record, and such signatures 
shall be considered as a certificate by each solicitor 
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that he has read the pleading so signed by him; that 
upon the instructions laid before him regarding the 
case there is good ground for the same; that no scan- 
dalous matter is inserted in the pleading; and that it 
is not interposed for delay. Nothing herein shall be 
considered as requiring a litigant to be represented by 
a solicitor. 
NOTE: Same as Federal Equity Rule No. 

24, except that the last sentence is interpol- 

ated. Compare with Florida Equity Rule No. 

27. 


Section 25. MOTION TO STRIKE NOT TO STAY 
CAUSE UNLESS SO ORDERED. A Motion to strike or 
for better particulars shall not stay the progress of the 
cause, unless so ordered by the Court; but such an or- 
der may be made without notice. 

NOTE: This section is new. It is intended 

to prevent delays possible to result from un- 

necessary or purely dilatory motions. 


Section 26. BILL OF COMPLAINT: CONTENTS. 
Hereafter it shall be sufficient that a bill in equity 
shall contain: 

First: The name, and when known, the residence 
of each plaintiff and defendant; and, if any party be 
under any disability, that fact shall be stated. 

Second: A short and simple statement of the ulti- 
mate facts upon which the plaintiff asks relief, omit- 
ting any mere statement of evidence. 

Third: A statement of and prayer for any special 
relief pending the suit or on final hearing, which may 
be stated and sought in alternative forms. If special 
relief pending the suit be desired the bill should be 
verified by the oath of the plaintiff, or someone hav- 
ing knowledge of the facts upon which such relief is 
asked. Prayers for general relief and for subpoena 
shall be omitted. Every bill of complaint shall be con- 
sidered to pray for general relief. 

NOTE: Based on Federal Equity Rule 25. 

Requirements relating only to the jurisdiction 

of the Federal Courts have been omitted. To 

forestall any misunderstanding, it is provided 

expressly that the prayers for general relief 

and for subpoena shall be omitted. 

The foregoing displaces Florida Equity * 

Rules 21, 22, 23, 24, 25 and 26. This section — 

also renders unnecessary Florida Equity Rules 

17 and 18 relating to the frame of the bill. 


Section 27. AMENDMENT OF BILL AS OF 
COURSE. The plaintiff may, as of course, amend his 
bill before the defendant has filed his answer thereto, 
but if such amendment be filed after the defendant 
has appeared the plaintiff at his own cost shall furnish 
to each opposing party affected, or his solicitor of 


record, a copy of the amended bill, or of the amend- 
ment, as the case may be, unless otherwise ordered 
by the court. After answer filed by any defendant, 
plaintiff may amend by consent of the defendant or 
leave of the Court. : 

NOTE: Substantially the same as Federal 
Equity Rule 28, except that copy need not be 
certified. Displaces Florida Equity Rules 41, 

42 and 48. 

Compare with Section 4902 C. G. L. The 
statute provides “no amendment in matter of 
substance shall be allowed, as of course, to 
any bill which has been sworn to.” This pro- 
vision is omitted from the proposed section. 


Section 28. JOINDER OF CAUSES OF ACTION. 
The plaintiff may join in one bill as many causes of 
action, cognizable in equity, as he may have against 
the defendant. But when there is more than one plain- 
tiff, the causes of action joined must be joint, and if 
there be more than one defendant the liability must 
be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting the 
causes of action in order to promote the convenient 
administration of justice. If it appears that any such 
causes of action cannot be conveniently disposed of 
together, the court may order separate trials. 

NOTE: This is a copy of Federal Equity 

Rule No. 26. 


Section 29. APPEARANCE. The defendant shall 
file his written appearance, personally or by his so- 
licitor, on the return day fixed therefor in the sum- 
mons in chancery, or if service is made by publication 
then on the day fixed in the order of publication, if 
a rule day, or, if not a rule day, then on the rule day 
next succeeding the return day fixed in the order of 
publication. 

NOTE: The foregoing section accords 
with the provisions with respect to the time 

for filing an appearance contained in Secs. 

4939 and 4940 C. G. L. (8152 and 3153 R. 

G. S.). 


Section 30. DEFENSES: HOW PRESENTED. 
Demurrers and pleas are abolished. Every defense in 
point of law arising upon the face of the bill, whether - 
for misjoinder or nonjoinder or by reason of insuf- 
ficiency of fact to constitute a valid cause of ac- 
tion in equity, which might heretofore have been. 
made by demurrer or plea, shall be made by motion. 
to dismiss or by a like motion contained in the answer; 
and every such point of law must go to the whole or 
a material part of the cause or causes of action stat- 
ed in the bill and may be called up and disposed 
of before final hearing at the discretion of the court. 
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Every defense heretofore presentable by plea in bar or 
abaternent shall be made in the answer, and may be 
separately heard and disposed of before the trial of 
the principal case in the discretion of the court. If the 
defendant move to dismiss the bill or strike any 
part thereof, the motion may be heard at any time on 
notice by either party, and, if it be denied, answer 
shall be filed within ten days thereafter or such other 
time as may be ordered by the court or a decree con- 
fesso entered by the court. 
NOTE: Modified form of Federal Equity 

Rule No. 29. In the first sentence the words: 

“by a like motion contained” have been in- 

serted in order to prevent ambiguities. The 

last sentence has been rewritten so that the 

motion may be heard at any time on due 

notice; and so as to clarify the distinction be- 

tween a motion to dismiss the whole bill and 

a motion to strike a part of a bill. 

The foregoing displaces Florida Equity 

Rules 48, 49, 50, 51, 52, 58, 54, 55, 57 and 

66 relating to pleas and demurrers. It is in- 

consistent with Sections 4912, 4913, 4914, 4915 

and 4918 C. G. L. relating to pleas and de- 

murrers. 


Section 31. ANSWER: CONTENTS: The defend- 
ant in his answer shall in short and simple terms set 
out his defenses to each claim asserted by the bill, 
omitting any mere statement of evidence and avoiding 
any general denial of the averments of the bill, but 
specifically admitting or denying or explaining the 
facts upon which the plaintiff relies, unless the de- 
fendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Aver- 
ments other than those of value or amount of dam- 
age, if not denied, shall be deemed confessed, except as 
against an infant, lunatic or other person non compos 
and not under guardianship, but the answer may be 
amended, by leave of the court upon reasonable notice, 
so as to put any averment in issue, when justice re- 
quires it. The signature of the solicitor to the answer 
shall be sufficient without the signature of the de- 
fendant and without the seal of a corporate defendant. 

NOTE: This section is substantially a 

copy of Sections 4904 and 4905 C. G. L. (3118, 

3119 R. G.S.) except that the last sentence of 

Section 4905 C. G. L..(3119 R. G. S.) has been 

omitted, and the word “defense” in the first 

sentence has been changed to “defenses”. 

This section is likewise similar to the first 

paragraph of Federal Equity Rule 30, with 

the same exceptions. 


Section 82. ANSWER MAY INCORPORATE 
COUNTERCLAIM WITH APPROPRIATE PRAYER. 
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The answer must state, in short and simple form, 
any counter-claim arising out of the transaction which 
is the subject matter of the suit, and may, without 
cross-bill, set out any set-off or counter-claim against 
the plaintiff which might be the subject of an inde- 
pendent suit in equity against him, and such set-off 
or counter-claim, so set up, shall have the same effect 
as a cross-suit, so as to enable the court to pronounce 
a final decree in the same suit both on the original and 
cross-claims. 

If the answer asserts a set-off, counter-claim or 
seeks affirmative relief a copy thereof shall be served 


_ within ten days, unless further time be allowed by the 


court, upon the party or parties as to whom counter- 
claim, set-off or affirmative relief is asserted, or their 
solicitor of record. If affirmative relief is sought or a 
set off or counterclaim is asserted by an answer, ap- 
propriate relief shall be specially prayed therein, oth- 
erwise the answer shall be regarded as defensive only. 

In case the defendants, or any of them, shall by 
answer assert a set-off, counter-claim or affirmative 
relief requiring that persons not then parties to the 
suit be brought in as parties to the cause, the defend- 
ant or defendants so filing such answer in such case 
shall be entitled to process by way of summons in 
chancery or by publication, or otherwise as prescrib- 
ed by law, to bring in such other persons as defend- 
ants thereto. 

NOTE: The foregoing section, except- 
ing the second sentence of the second para- 
graph, is substantially a copy of Section 4906, 
the first part of the third sentence of Section 
4907, and Section 4909 C. G. L. (8120, 3121, 
3123 R. G. S.), except the word “subpoena” 
in Section 4909 (3123) has been omitted, and 
the words “summons in chancery or by pub- 
lication” have been interpolated. The second 
sentence of the second paragraph is new. See 

also Fed. Eq. Rules No. 30 and 31. 


Section 33. ANSWER TO AMENDED BILL. 
When a bill shall be amended after answer or motion 
filed or after a motion shall have been sustained with 
leave to amend, the defendant shall plead to the bill as 
amended within ten days after notice of the filing of 
the amendment or amended bill or within such time 
as may be fixed by the court; otherwise the original 
answer or motion shall be considered as pleaded to 
the bill as amended. 

NOTE: The foregoing section is based 

on Federal Equity Rule No. 32, but the scope 

of the section is broader and the language 

materially different. This section provides 

that the time for filing the defendants plead- 
ings does not begin to run until notice is 
given of filing the amendment or amended 
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bill. For the common law practice see Sec. 
4297 C. G. L. Federal Equity Rule 32 provided 
that upon failure to file a supplemental or 
amended answer a default might be taken as 
in case of an omission to answer; but in lieu 
of this provision in the Federal Rule, the 
foregoing section ‘provides that the original 
answer or motion shall stand and be consid- 
ered as pleaded to the amended bill. Fla. 
Equity Rule 59, which requires a new answer 
to the amendment on or before the next rule 
day, would be displaced by the foregoing 
section. 


Section 34. REPLY: WHEN REQUIRED: WHEN 
CAUSE AT ISSUE. Unless the answer assert a set- 
off or counter-claim, with a prayer for affirmative re- 
lief, no reply shall be required without special order 
of the court or judge, but the cause shall be deemed 
at issue upon the filing of the answer, and any new 
or affirmative matter therein shall be deemed to be 
denied by the plaintiff. If the counter-claim is one 
which affects the rights of other defendants, they, or 
their solicitors shall be served with a copy of the 
same within ten days from the filing thereof, and the 
said defendants shall have until the rule day next 
after twenty days from the service thereof within 
which to file a reply, unless the court allow further 
time therefor. In default of a reply, a decree pro con- 
fesso on the counter-claim may be entered as in de- 
fault of an answer to the bill, but no such decree pro 
confesso shall be entered except by the court after 
due notice to the adverse party. 

NOTE: Follows first and last sentences 

of Section 4907 C. G. L. which is based on 

but does not exactly follow Federal Equity 

Rule 31. The last clause is new. 

This section is inconsistent with Florida 

Equity Rules 66 and 67 and Sections 4916, 

and 4918 C. G. L. relating to replica- 

tions. The same inconsistency exists between 

the present Florida Equity Rules and the 

cited statutes. 


Section 35. TESTING SUFFICIENCY OF AF- 
FIRMATIVE DEFENSE. Exceptions for insufficiency 
of an answer are abolished. But if an answer set up an 
affirmative defense, set-off or counter-claim, the plain- 
tiff may, upon due notice, test the sufficiency of the 
same by motion to dismiss. If found insufficient but 
amendable the court may allow an amendment upon 
terms, or strike out the matter. 

NOTE: This is similar to Federal-Equity 

Rule 33, but substituting “due notice” for 

“five days notice or such further time as the 

court may allow” and substituting the motion 
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to dismiss for the motion to strike. It is 
also similar to Section 4908 C. G. L., except 
for the addition of the first sentence abolish- 
ing exceptions for insufficiency, and the pro- 
vision explained above about “due notice”, 
and substituting the motion to dismiss for the 
motion to strike. 


This section is inconsistent with Section 
4910 C. G. L. (3124 R. G. S.) as amended by 
Chapter 13660, Acts of 1929, relating to ex- 
ceptions for insufficiency. 

It also displaces Florida Equity Rules 
62, 63, 64 and 65 relating to exceptions to 
the answer for insufficiency. 


Section 36. MOTION FOR DECREE ON BILL 
AND ANSWER. The plaintiff may at any time before 
the time for taking testimony has expired move for 
a decree on bill and answer, and if the motion be 
overruled the plaintiff shall have the right to proceed 
to trial, notwithstanding the motion or order thereon; 
and, if the answer be found insufficient as a defense, 
but amendable, the court may permit it to be amended 
on such terms and conditions as may be equitable. 

NOTE: The foregoing section follows the 
code practice of a motion for a judgment on 

the pleadings, combined with the chancery 

practice of hearing on bill and answer. It is 

very probable that the same practice can be 
followed under the existing Federal Equity 

Rules, but the foregoing is proposed merely to 


clarify the practice and prevent unnecessary, ; 
doubts. 


The section is designed to have substan- 

_ tially the same effect in equity practice as 

Section 4806 C. G. L. with reference to de- 
murrers at law. 


Section 37. TIME FOR FILING ANSWER, RE- 
PLY AND OTHER PLEADINGS. The defendant shall, 
unless the time be enlarged by the Court, file his 
answer or other defensive pleadings in the Clerk’s of- 
fice on the rule day next succeeding that fixed for the 
entry of an appearance, whether the service shall have 
been personal or constructive. The reply or other plead- 
ings of the cross-defendant shall be filed on the rule 
day next succeeding the service upon such cross-de- 
fendant or his solicitor of record of a copy of the 
answer asserting a set-off or counter-claim and pray- 
ing affirmative relief if the copy of such answer shall 
have been served not less than ten days before the rule 
day, otherwise on the next succeeding rule day, except 
that where service upon the cross-defendant is ef- 
fected by publication or under any special order in the 
cause the cross-defendant so served shall file his 
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answer or defensive pleadings at the time required by 
law or such special order. 
NOTE: The first sentence of this section 
is a substantial copy of the first part of Sec- 
tion 4939 C. G. L. The rest of Section 37 above 
has no exact counterpart in the Federal or 
State Equity Rules. See Section 4907 C: G. L. 
This section displaces Florida Equity Rules 
15 and 16. This section and that immediately 
following displace Florida Equity Rule 44. 


Section 38. DEFAULT; DECREE PRO CON- 
FESSO. If the defendant shall fail to file his appear- 
ance or shall fail to file his answer or other defense 
to the bill of complaint within the time prescribed by 
law, then the plaintiff may at his election take 
an order to be entered by the Clerk or the Judge, as of 
course, that the bill be taken pro confesso; and there- 
upon the cause shall proceed ex parte, and the matter 
or the bill may be decreed by the court accordingly if 
the same can be done without an answer and is proper 
to be decreed. 

If the cross-defendant shall fail to file his answer 
or other defense to an answer asserting a set-off or 
counter-claim and specially praying relief at the time 
prescribed by law, or within such other time as 
may be fixed by the Court, a decree pro confesso may 
be taken and like proceedings had thereon as in case 
of failure of the defendant to answer or file defensive 
pleadings to the bill of complaint. 

_ NOTE: The foregoing section embodies 
, substantially the provisions of Sections 4939 

and 4940 C. G. L. (3152, 3153 R. G.'S.) with 

an additional provision for decrees pro con- 

fesso under answers praying affirmative 

relief. 


Section 39. DECREE PRO CONFESSO TO BE 
FOLLOWED BY FINAL DECREE: SETTING ASIDE 
DEFAULT. When the bill in any cause is taken pro 
confesso, the court may proceed to a decree, and such 
a decree rendered shall be absolute unless the court 
shall set aside the same or enlarge the time for filing 
the answer for cause shown upon motion and affi- 
davit of the defendant, made and filed within twenty 
days after the entry of the final decree; and no such 
motion shall be granted, except upon such conditions as 
to the Court may seem equitable and just, and unless 
the defendant shall file his answer within such time as 
the court shall direct, and submit to such other terms 
as the court shall direct for the purpose of speeding 
the cause. 

NOTE: The foregoing is a substantial copy 

of Section 4945 C. G. L., which was enacted in 

1847. It is followed in preference to Federal 

Equity Rule No. 17, because it has been fre- 
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quently construed by the Florida Supreme 
Court, and it may be unwise to change the 
basis of the existing line of decisions on the 
subject which have established a practice 
which is known and understood. The Federal 
Rule is also inapplicable, because it is based 
upon the system of terms of court, which sys- 
tem is not generally followed in the State ® 
Courts in equity. Moreover, under the Federal 
Rule a decree cannot be entered until the ex- 
piration of thirty days after the entry of de- 
cree pro confesso. Section 4945 C. G. L. has 
been followed rather than Florida Equity Rule 
No. 45, because the rule is in at least one par- 
ticular inconsistent with the statute. The 
words “and no such motion shall be granted, 
unless upon the payment of costs of complain- 
ant in the suit up to that time, or such part 
thereof as the Court shall deem reasonable, 
and unless the defendant shall undertake to 
file his answer”, found in Section 4945 C. G. 
L., have been stricken, and that part of the 

® section has been rewritten in the form above 
shown, because it was thought that it would 
not always be equitable to require the defend- 
ant to pay costs in every case. 


Section 40. PROCEEDINGS IN LIEU OF DE- 
CREE PRO CONFESSO. The plaintiff may, instead 
of causing a decree pro confesso to be entered, if he 
requires any discovery or answer to enable him to 
obtain a proper decree, have process of attachment 
against the defendant to compel the answer; and the 
defendant shall not when arrested upon such process 
be discharged therefrom unless upon filing his answer 
or otherwise complying with such order as the Court 
may direct as to pleading to or fully answering the 
bill within a period to be fixed by the court and un- 
dertaking to speed the cause. 

NOTE: The foregoing is an exact copy 

of Section 4946 C. G. L. 


Section 41. DISCOVERY: INTERROGATORIES: 
INSPECTION AND PRODUCTION OF DOCUMENTS: 
ADMISSION OF EXECUTION OR GENUINENESS. 
The plaintiff at any time after filing the bill and not 
later than twenty-one days after issue, and the de- 
fendant at any time after filing his answer and not 
later than twenty-one days after issue, and either party 
at any time thereafter by leave of the court, 
may file interrogatories in writing for the discovery 


_by the opposite party or parties of facts and docu- 


ments material to the support or defense of the cause, 
with a note at the foot thereof stating which of the 
interrogatories each of the parties is required to 
answer. But no party shall file more than one set of 
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interrogatories to the same party without leave of 
the court. 

If any party to the cause is a public or private 
corporation the interrogatories may be addressed to 
the corporation alone, and in such case the answers 
shall be made on the oath of an officer or agent of 
the corporation having personal knowledge, if any 
there be; or any opposite party may apply to the 
Court for an order allowing him to file inter- 
rogatories to be answered by any officer of the cor- 
poration, designated either by name or his office, and 
an order may be made accordingly for the examina- 
tion of such officer as may appear to be proper upon 
such interrogatories as the court may think fit. _ 

Copies shall be filed for the use of the interro- 
gated party, and shall be sent by the clerk to the 
respective solicitors of record, or to the last known 


address of the opposite party if there be no record. 


solicitor. 

Interrogatories shall be answered, and the ans- 
-wers filed in the clerk’s office, within fifteen days 
after they have been served, unless the time be en- 
larged by the court. Each interrogatory shall be 
answered separately and fully and the answers shail 
be in writing, under oath, and signed by the party 
or corporate ‘officer interrogated. Within ,ten days 
after the service of interrogatories, objections to 


. them, or any of them, may be presented to the court. 


with proof of notice of the purpose so to do, and 
answers shall be deferred until the objections are de- 
termined, which shall be at as early a time as is prac- 
ticable. In so far as the objections are sustained, 
answers shall not be required. 

The court, upon motion and reasonable notice, 
may make all such orders as may be appropriate 
to enforce answers to interrogatories or to effect 
the inspection or production of documents in the 
possession of either party and containing evidence 
material to the cause of action or defense of his ad- 
versary. Any party failing or refusing to comply with 
such an order shall be liable to attachment, and shall 
also be liable, if a plaintiff, to have his bill dismissed, 
and, if a defendant, to have his answer stricken out 
and be placed in the same situation as if he had failed 
to answer. 

On ten days written notice, either party may call 
on the other to admit in writing the execution or gen- 
uineness of any document, letter or-other writing, sav- 
ing all just exceptions; and if such admission be not 
made five days dfter such service, the costs of proving 
the document, letter or writing shall be paid by the 
party refusing or neglecting to make such admission, 
unless at the trial the court shall find that the refusal 
or neglect was reasonable. 

Answers to interrogatories shall be evidence 
against, but. not for, the party making them. 


NOTE: This is a substantial copy of 
Federal Equity Rule No. 58, except as noted 
below. The Fed. Courts are in conflict as to 
the interpretation and application of the rule. 
Some of the Federal Courts hold that discov- 
ery under the rule is confined to matters 

’ which are material to support the plaintiff’s 
case or to the defendant’s defense, and that 
neither party is entitled to discovery of mat- 
ters relating solely to the cause of action or 
defense of the opposing party. On the other 
hand, some of the Federal Courts hold that 
either party may require discovery as to the 
nature of his adversary’s case. 


The foregoing section displaces Florida 
Equity Rules 21, 22, 23 and 24 with refer- 
ence to interrogatories appended to the bill. 


The provision with reference to notice 
to admit documents substantially follows 
the practice at law under Section 4354 
C. G. L. The last sentence has been 
added, providing that answers to the inter- 
rogatories shall be evidence against, but not 
for, the party making them, and follows the 

_ provision of Section 4406.C. G. L. relating to 
interrogatories in common law suits. 


Section 42. PRODUCTION OF BOOKS AND 
WRITINGS FOR INSPECTION OR AT TRIAL. On 
the motion of any party, after reasonable notice, the 
Court may order any other party or parties to pro- 
duce books, records and papers containing or believed 
to contain evidence pertinent to the cause of action 
or defense of the movant which are in the possession 
or control of the party or parties named in the mo- 
tion and order, either for inspection before or use at 


the trial, at such time or times and under such reas- 


onable terms and conditions as may be prescribed by 
the court in its order on such motion. 

NOTE: The foregoing is proposed to 
make the practice clearer and more certain, 
although it is quite probable that the same 
practice may be followed under the next pre- 
ceding section (Federal Equity Rule No. 58.) 


Section 43. EVIDENCE TAKEN BEFORE ISSUE. 


Testimony in chancery may be taken at any time after 


the bill shall have been filed under such circum- 
stances and in the same manner as the same may be 
taken in actions at law; provided, however, that no 
notice shall be required for any purpose as to: parties 
against whom a decree pro confesso has been entered. 
neither shall any law or rule of court limiting the time 
for taking testimony apply in an action proceeding ex 
parte under a decree pro confesso. Depositions may also 
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be taken according to the practice of the Courts of 
the United States. 

NOTE: The foregoing is based upon Sec- 
tion 4921 C. G. L. relating to testimony in 
chancery before issue. New provisions em- 
bodied in the above section are those dispens- 
ing with notice to parties against whom a de- 
cree pro confesso has been entered, and re- 
moving any limit of time for taking testimony 
in default and permitting testimony to be 
taken according to the practice of the Courts 
of the United States. 


Section 44. TRIALS OF CHANCERY CASES: 
EVIDENCE TAKEN AFTER ISSUE. Testimony to be 
taken after issue shall be taken upon commission as 
provided by law or the rules of court or before an 
examiner or master to be appointed by the court or 
orally before the court. Commissions may be obtained 
in such cases without stating any reasons therefor 
other than that the case is at issue, and may issue 
for the taking of testimony of resident witnesses. 
Examiners or masters when appointed shall take the 
testimony orally, unless otherwise directed by the 
court and cause the same to be reduced to writing and 
filed in the cause. Oral examinations or trials before 
the court may be had after order to that effect made 
by the Court, and in such cases the testimony shall 
upon the demand of any party, or upon order of the 
court, be taken down in writing and filed in the cause. 

NOTE: The foregoing is a substantial 
copy, with the exceptions noted below, of Sec. 
4922 C. G. L. The proposed section modifies 
the statute by providing that testimony taken 
before an examiner may be upon written 
interrogatories and cross-interrogatories or 
orally without an order of Court directing 
the method to be followed and without special 
order of the Circuit Court on the subject. 
The provisions of the statute on this subject 
are not generally observed, and the proposed 
section is drafted to conform to the existing 
custom. The last paragraph of Section 4922 
has also been modified by omitting the pro- 
vision requiring a motion by either party 
before oral examinations may be had before 
the court. The section as drafted is believed 
to vest power in the court to hear the testi- 
mony of one or more witnesses or try the 
whole case in open court upon the motion 
of any party or in the discretion of the court 
without being moved thereto. 

It will be observed that the proposed 
section does not follow the Federal Equity 
Rules, which require all equity cases to be 
tried in open court, unless extraordinary 
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reasons to the contrary are made to appear to 
the Court. 


Section 45. TIME FOR TAKING TESTIMONY. 
When any chancery cause shall be at issue and shall 
not have been set for trial before the Court, the 
Court of its own motion or upon application of either 
party after due notice to the opposite party, shall en- 
ter an order fixing the time within which the testi- 
mony of the parties shall be taken. After the entry 
of such an order, the court may, upon good cause 
shown by either party, enlarge the time; and no tes- 
timony taken after such period shall be allowed to be 
read in evidence at the hearing. All such orders shall 
be entered by the Clerk in the Chancery Order Book. 
In the absence of any order by the Court extending 
or limiting the time otherwise, three months from 
the time a cause is at issue and no longer shall be 
allowed for the taking of testimony in any cause, 
unless the case has been set for trial before the court. 
The time for taking testimony may be extended by 
special order of the Court in its discretion or by writ- 
ten stipulation of the parties or their solicitors filed 
in the cause. 

The foregoing provisions of this Section shall not 


apply to a cause proceeding ex parte consequent upon © 


the entry of a decree pro confesso, or to a party against 
whom a decree pro confesso shall have been entered, 


but in such cases testimony may be taken at any time. | 


NOTE: The foregoing is a modified form 
of Florida Equity Rule 71, as amended. 
The last two sentences of the Florida Rule 
are omitted, because covered by section 46 
hereof to the effect that when depositions are 
filed in the Clerk’s office they shall be deem- 
ed published without further action or order. 
Moreover, the foregoing proposed section spe- 
cifically excepts from its operation cases 
which have been set for trial in open court 
and cases on default. Assuming that the pro- 
visions in the Florida Equity Rule relating to 
the enlargement of publication is equivalent 
to extension of time for taking testimony, an- 
other sentence has been added providing the 
time for taking testimony may be extended 
by order or stipulation. It is understood that 
this provision will displace the old practice 
contemplated by the last two sentences of the 
old Rule which have been omitted. 


Section 46. ATTENDANCE OF WITNESSES 
BEFORE COMMISSONER, MASTER OR EXAMIN- 
ER. Witnesses who live within the State, and whose 
testimony may be taken out of court by this act, 
may be summoned to appear before a commissioner 
appointed to take testimony, or before a master or 
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examiner appointed in any cause, by subpoena in the 
usual form, which may be issued by him or by the 
clerk in blank and filled up by the party praying the 
same, or by the commissioner, master or examiner, 
requiring the attendance of witnesses at the time and 
place specified, who shall be allowed for attendance 
the same compensation as for attendance in court; and 
if any witnesses shall refuse to appear or give evidence 
it shall be deemed a contempt of the court, which be- 
ing certified to the clerk’s office by the commissioner, 
master or examiner, an attachment may issue there- 
upon by order of the court, in the same manner as if 
the contempt were for not attending, or for refusing 
to give testimony in, the court. 
In case of refusal of witnesses to attend or be 
sworn or to answer any question put by the commis- 
sioner, master or examiner or by counsel or solicitor, 
the same practice shall be adopted as is now prac- 
ticed with respect to witnesses to be produced on 
examination before an examiner of said court on writ- 
ten interrogatories. 


NOTE: Same as Federal Equity Rule No. 
52. 


The foregoing displaces Florida Equity 
Rule 79. 
Covers substantially Section 4935 C. G. 


L. Contempt provision is substitute for last 
clause of Section 4926 C. G. L. 


Section 47. DEPOSITION DEEMED PUBLISH- 
ED WHEN FILED. Upon the filing of any deposition 
or affidavit taken under any rule or statute, it 
shall be deemed published, unless otherwise ordered 
by the court. 


NOTE: Same as Federal Equity Rule No. 
55. 


Section 48. STENOGRAPHER: APPOINTMENT: 
FEES. When deemed necessary by the court or of- 
ficer taking testimony, a stenographer may be desig- 
nated who shall take down testimony in shorthand and, 
if required, transcribe the same. His fee shall be fixed 
by the court and taxed ultimately as costs. The ex- 
pense of taking a deposition, or the cost of a tran- 
Script, shall be advanced by the party calling the wit- 
ness or ordering the transcript. 


NOTE: Same as Federal Equity Rule 
No. 50. 


- Section 49. GENERAL MASTERS IN CHAN- 
CERY: APPOINTMENT AND OATH. Judges of the 
Circuit Court may appoint in writing from among the 
members of the bar in such circuit as many general 
masters in chancery as such Judges may find neces- 
sary, who shall continue in office until removed by 
the Court. The appointment shall be recorded in the 
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Chancery Order Book of the Court. Every person ap- 
pointed such general master in chancery shall, before 
he shall proceed to discharge any of the duties of his 
said office, take the oath required of officers by the 
Constitution and laws of this State, and such oath 
shall be entered at full length in the scsi: Order 
Book. 

NOTE: The foregoing is a catiavcstbl 
copy of Sections 4924 and 4925 C. G. L. re- 
lating to the appointment and oath of gen- 
eral masters in chancery. The appointment 
and oath is to be recorded in the Chancery 
Order Book instead of the minutes to con- 
form to the present system. 


Section 50. GENERAL POWERS AND DUTIES 
OF MASTERS. Every master in chancery, general or 
special, shall perform, under the direction of the Court, 
all the duties which, according to the practice in chan- 
cery, appertain to the office. He shall have all the pow- 
ers conferred on masters in chancery by the rules of 
practice prescribed by the Supreme Court of the Unit- 
ed States for Chancery Courts of the United States 
not inconsistent with the laws and rules of practice of 
this State. Process issued by the master shall be di- 
rected to all and singular the sheriffs or any constables 
within the State. Hearings before any master general 
or special, examiner or commissioner shall be held 
within the County in which the action is pending, ex- 
cept that by leave of Court or stipulation of the parties 
affected hearings may be held at any place within or 
without the State in order to meet the convenience of 
the witnesses or the parties. 
NOTE: The foregoing follows Section 4926 
and 4927 C. G. L. relating to the powers and 
duties of masters, except that the proposed 
section expressly extends to general and spe- 
cial masters, and except that process issued 
by him shall be directed to the sheriff or con- 
stable within the state. The last sentence is 
new. The third paragraph of Section 4926 C. 


G. L. is omitted, because covered by other 
sections. 


Section 51. BOND OF MASTERS. The Court may 
require general or special masters in chancery when 
appointed to dispose of property, real or personal, or 
when appointed as receivers, or when the same is not 
otherwise provided by law, to give bond and surety 


in such manner and with such penalty for the payment. 


over of all moneys which may come into their hands, 
and for due performance of their duties, as the Court 
may direct. Such bond shall be made payable to the 
State of Florida, and shall be for the benefit of all 
persons affected or aggrieved by any act or mal-con- 
duct of the person required to give such bond. © 
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NOTE: The foregoing is a copy of Sec- 
tion 4928 C. G. L. relating to bonds to be 
given by masters in chancery. 


Section 52. SPECIAL MASTERS IN CHANCERY. 
The Court may appoint, for any particular service re- 
quired by it, from among the members of the bar of 
such court in active practice, special masters in chan- 
cery who shall be governed by all the provisions of 
law and rules of Court relating to masters in chan- 
cery, general and special, except that they shall not 
be required to make oath or give bond unless required 
by the court. Provided that in all cases upon a proper 
showing to the Court that such appointment is ad- 
visable in the particular case, a person other than a 
member of the bar may be appointed as special mas- 
ter. 

NOTE: The foregoing is a copy of Sec- 
tion 4988 C. G. L. relating to special mas- 
ters in chancery, except that it omits the 
provision of the statute that special masters 
shall receive the same fees as general mas- 
ters, because the subject of fees of masters, 
general and special, is covered by Section 
4937 C. G. L., which is not embraced in or cov- 
ered by this proposed act. 

The first and second provisos of Section 
4938 have been omitted, because they seem 
to be fully covered by the third proviso of the 
statute which is embodied herein. 


Section 58. REFERENCE TO AND HEARINGS 
BEFORE MASTER. Whenever any reference of any 
matter is made to a Master to examine and report 
thereon, the party at whose instance or for whose 
benefit the reference is made shall cause the same to 
be presented to the Master for a hearing with all reas- 
onable dispatch. If he shall omit to do so, the adverse 
party shall be at liberty forthwith to cause proceedings 
to be had before the Master, at the cost of the party 
procuring the reference. 


NOTE: ' The foregoing is a substantial copy 
of Florida Equity Rule No. 76 and Federal 
Equity Rule No. 59, omitting the first sen- 
tence of the Federal Equity Rule, which pro- 
vides that a reference to a master shall be the 
exception and not the rule and should be made 
only on the showing of some exceptional con- 
dition requiring it. 

The provision in the Florida Equity Rule 
requiring the master to hear the case on or 
before the next rule day or within the time 
limited by the Court has been omitted, and, 
in lieu thereof, the section requires the hear- 
ing to be had with all reasonable dispatch. 
In this connection see Section 4929 C. G._L. 


Section 54. PROCEEDINGS BEFORE MASTER. 
Upon every such reference, it shall be the duty of 
the master, as soon as he reasonably can after the 
same is brought before him, to assign a time and 
place for proceedings in the same, and to give due 
notice thereof to each of the parties, or their solic- 
itors; and if either party shall fail to appear at the 
time and place appointed, the master shall be at lib- 
erty to proceed ex parte, or, in his discretion, to ad- 
journ the examination and proceedings to a future day, 
giving notice to the absent party or his solicitor of such 
adjournment; and it shall be the duty of the master to 
proceed with all reasonable diligence in every such 
reference, and with the least practicable delay, and 
either party shall be at liberty to apply to the court, 
or a judge thereof, for an order to the master to speed 
the proceedings and to make his report, and to certify 
to the court or judge the reason for any delay. The 
evidence in all examinations shall be taken down in 
writing by the master or by some other person by his 
authority in his presence and filed with his report. 

NOTE: The foregoing (except the last 
sentence) is a copy of Federal Equity Rule 

No. 60, which is identical with Florida Equity 

Rule No. 77. It is substantially the same as 

Sections 4930 and 4931 C. G. L. The last sen- 

tence is copy of Section 4934 C. G. L. 


Section 55. POWERS OF MASTER. The master 
shall regulate all the proceedings in every hearing 
before him, upon every reference; and he shall have 
full authority to examine the parties in the cause, upon 
oath, touching all matters contained in the reference; 
and also to require the production of all books, papers, 
writings, vouchers and other documents applicable 
thereto; and also to examine on oath, oraliy, all 
witnesses produced by the parties before him, or by 
deposition, or otherwise, as here provided; and also to 
direct the mode in which the matters requiring evi- 
dence shall be proved before him; and generally to do 
all other acts, and direct all other inquiries and pro- 
ceedings in the matters before him, which he may 
deem necessary and proper to the justice and merits 
thereof and the rights of the parties. 

NOTE: The foregoing is a_ substantial 
copy of Federal Equity Rule No. 62, which 

is practically the same as Florida Equity Rule 

No. 78 and Section 4932 C. G. L. 


Section 56. FORM OF ACCOUNTS BEFORE 
MASTER. All parties accounting before a master shall 
bring in their respective accounts in the form of debt- 
or and creditor; and any of the other parties who shall 
not be satisfied with the account so brought in shall 
be at liberty to examine the accounting party orally, 
or upon interrogatories, as the master shall direct. 
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NOTE: Same as Federal Equity Rule 
“No. 63. 

Substantially a copy of Florida Equity 
Rule No. 80, except that Florida Equity Rule 
80 provides that the examination shall be “in 
the master’s office”. 


Section 57. FORMER DEPOSITION, ETC. MAY 
BE USED BEFORE MASTER. All affidavits, deposi- 
tions and documents which have been previously made, 
read or used in the court upon any proceeding in any 
cause or matter may be used before the master or 
the court. 

NOTE: Substantially the same as Fed- 
eral Equity Rule 64 and Florida Equity 
Rule 81. It is substantially the same as Sec- 
tion 4933 C. G. L. 


Section 58. CLAIMANTS BEFORE MASTER EX- 
AMINABLE BY HIM. The master shall be at liberty 
to examine any creditor or other person coming in to 
claim before him, either upon written interrogatories 
or orally, or in both modes, as the nature of the 
case may appear to him to require. The evidence upon 
such examinations shall be taken down by the master, 
or by some other person by his order and in his pres- 
ence, if either party requires it, in order that the same 
may be used by the court if necessary. 

NOTE: Same as Federal Equity Rule 

No. 65. 

Substantially the same as Florida Equity 

Rule No. 82, except the filing of such evi- 

dence is not left to the option of either party. 

Section 59. MASTER’S REPORT: DOCUMENTS 
IDENTIFIED BUT NOT SET FORTH. In the reports 
made by the master to the court, no part of any state 
of facts, account, charge, affidavit, deposition, exam- 
ination or answer brought in or used before him shall 
be stated or recited. But such state of facts, account, 
charge, affidavit, deposition, examination, or answer 
shall be identified, and referred to, so as to inform the 
court what state of facts, account, charge, affidavit, 
deposition, examination or answer were so brought in 
or used. 
_ NOTE: Same as Federal Equity Rule No. 

61. 

Substantially the same as Florida Equity 
Rule 83; also the second paragraph of Section 
4936 C. G. L. 


Section 60. FILING OF MASTER’S REPORT AND 
NOTICE THEREOF: EXCEPTIONS: HEARING. The 
master, as soon as his report is ready, shall return 
the same into the clerk’s office, and the day of return 
shall be noted by the clerk in the progress docket. Im- 
mediately upon returning his report, the master shall 
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give written notice of the filing thereof to counsel 
for the respective parties, and file a copy of such no- 
tice together with his certificates as to the service 
upon each counsel and the manrer of such service. The 
parties shall have ten days from the time of the receipt 
of such notice within which to file exceptions to said 
report. The said time may be enlarged by the court for 
good cause shown upon application of either party and 
said application may be heard by the court ex parte. lf 
no exceptions are filed within the said period by eith- 
er party, the report shall ba confirmed by order of the 
Court or in or by the final decree. If exceptions are filed 
they shall stand for hearing before the court upon reas- 
onable notice by either party. 

NOTE: The foregoing is a substantial 
copy of Florida Equity Rule 84 as amended, 
which is practically the same as Federal 
Equity Rule 66, except that the Florida prac- 
tice seems to be more convenient and precise. 

The rule has been modified to allow the mas- 
ter to file a copy of notice to counsel separ- 
ately from his report. 


Section 61. FORM OF DECREE. In drawing up 
decrees and orders, neither the bill, nor answer, nor 
other pleadings, nor any part thereof, nor the report of 
any master, nor any other prior proceeding, shall be 
recited or.stated in the decree or order; but the de- 
cree and order shall begin, in substance, as follows: 
“This cause came on to be heard (or to be further 
heard, as the case may be), and was argued by coun- 


sel; and thereupon, upon consideration thereof, it was 


ordered, adjudged and decreed as follows, viz:’’ (Here 
insert the decree or order). 
NOTE: Same as Federal Equity Rule No. 
71. 
See Florida Equity Rule No. 88. 


Section 62. CORRECTION OF CLERICAL MIS- 
TAKES IN ORDERS AND DECREES. Decrees may 
be signed when pronounced, and may be recorded at 
once. Clerical mistakes in decrees, or decretal orders, 
or errors arising from any accidental slip or omission 
may, at any time, be corrected by order of the court 
or judge upon petition, without the form or expense 
of a rehearing. 

NOTE: This Sec. is a copy of Florida 

Equity Rule 87, except that the words “before 

an actual entry thereof” have been omitted. 

It is similar to Federal Equity Rule 72. 


Section 68. ENFORCEMENT OF FINAL DE- 
CREES. Final process to execute any decree may, if 
the decree be solely for the payment of money, be by a 
writ of execution, or other appropriate process or pro- 
ceedings. If the decree be for the performance of any 
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specific act, as, for example, for the execution of a 
conveyance of land or the delivering up of deeds or 
other documents, the decree shall, in all cases, pre- 
scribe the time within which the act shall be done, of 
which the defendant shall be bound, without further 
service, to take notice; and upon affidavit of the plain- 
tiff, filed in the clerk’s office, that the same has not 
been complied with within the prescribed time, the 
clerk shall issue a writ of attachment against the de- 
linquent party, from which, if attached thereon, he shall 
not be discharged, unless upon a full compliance with 
the decree and the payment of all costs, or upon a spe- 
cial order of the court, or a judge thereof, upon mo- 
tion and affidavit, enlarging the time for the perform- 
ance thereof. If the delinquent party cannot be found 
a writ of sequestration shall issue against his estate, 
upon the return of non est inventus, to compel obedi- 
ence to the decree. Where a decree shall be made for 
a conveyance, release or acquittance of land, or any 
interest therein, and the party against whom the said 
decree shali pass shall not comply therewith by the 
time appointed, then such decree shall be considered 
and taken in all courts of law and equity to have the 
same operation and effect as if the conyeyance, re- 
lease or acquittance had been executed conformably to 
such decree, and this notwithstanding any disability of 
such parties by infancy, lunacy, coverture or other- 
wise; and if any other decree injunction or manda- 
tory order for the specific performance of any act or 
contract be not complied with, the court or judge, be- 
sides, or instead of, proceedings against the disobedi- 
ent party for a contempt or by sequestration may by 
order direct that the act required to be done be done, 
so far as practicable, by some other person appointed 
by the court or judge, at the cost of the disobedient 
party, and the act, when so done, shall have like ef- 
fect as if done by him. 

NOTE: The foregoing section substan- 
tially follows Federal Equity Rule No. 8. The 
words “or other appropriate process or pro- 
ceedings” have been added at the end of the 
first sentence. See Hopkins Federal Equity 
Rules page 150. The entire last sentence has - 
been added to incorporate the provisions of 
Sec. 4952 C. G. L. relating to the effect of a 
decree for conveyance, and the provisions of 
Fla. Equity Rule 7, relating to execution of 

_ the decree by an appointee of the court, in the 
event of disobedience. See also Sec. 4951 re- 
lating to execution on money decrees. 


Section 64. WRIT OF ASSISTANCE. When any 
decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to 
obey the decree or order, the party prosecuting the 
same shall be entitled to a writ of assistance, as of 
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course, to be issued only on the order of the court. 
NOTE: Same as Florida Equity Rule No. 
8 and Federal Equity Rule 9, except that the 
last clause is added. 


Section 65. REHEARINGS. Every petition for re- 
hearing shall contain the special matter or cause on 
which such rehearing is applied for, shall be signed by 
counsel, and the facts therein stated, if not apparent 
on the record, shall be verified by the oath of the par- 
ty, or by some other person. No rehearing shall be 
granted unless the petition is filed within twenty days 
after the recording of the decree. 

NOTE: The foregoing is based on Flor- 

ida Equity Rule 90. It is substantially the 

same as Federal Equity Rule 69, which has 

not been followed because the Federal Equity 

Rule prohibits rehearings after the term of 

court at which the final decree has been en- 

tered. The Florida rule is deemed prefer- 
able. The last sentence of Florida Equity Rule 

90 has been omitted. The time for filing a 

petition for rehearing is here limited to 20 

instead of 30 days and is made to run from the 

recording and not the “granting” of the de- 
cree. The first sentence is substantially the 

same as Section 4956 C. G. L. 


Section 66. PETITION FOR REHEARING AS SU- 
PERSEDEAS. Every petition for a rehearing shall be 
made by filing the petition within twenty days after 
the date of recording the decree, but no such petition 
shall operate to stay the proceeding unless so ordered 
by the Court. The Court, in granting any such stay of 
proceeding, may fix the terms and conditions of such 
stay. The Court on ex parte application may grant 
a stay on such petition for a period not exceeding five 
days, but no stay for a longer period shall be granted 
except on notice previously given to the opposing 
party. 

NOTE: The foregoing section is intended 

as a substitute for sections 4957 and 4958 

C. G. L. The purpose of the substituted sec- 

tion appearing above is to prevent the use of 

a petition for rehearing as an automatic stay 

of proceedings for thirty days, which is per- 

mitted by the existing statute, and to require 

an order of Court before any petition for re- 

hearing shall operate as a stay. 


Section 67. INJUNCTIONS: NOTICE: ALLEGA- 
TIONS OF BILL OF COMPLAINT. In all cases 
of applications for injunctions, the judge to whom 
presented, before granting the same, shall be satisfied 
that sufficient notice of the application has been given 
to the party sought to be enjoined and of the time 
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and place when the motion is to be made, and no 
order for such injunction shall be granted without 
such notice, unless it is manifest to such judge, from 
the sworn allegations in the bill or the affidavit of 
the complainant or other competent person, that the 
injury apprehended will be done if an immediate rem- 
edy is not afforded, when he may grant instanter an 
order restraining the party complained of until the 
hearing of the further order of the court or judge, 
which restraining order shall have all the force of an 
injunction until reseinded or modified by the court or 
judge. 
NOTE: The foregoing is an exact copy of 
Florida Equity Rule 46. The corresponding 
Federal Equity Rule No. 73 has not been fol- 
jowed. Attention is called to Sections 4967, 
4968, 4969, 4970, 4971, 4972, 4973, 4974 and 
4975 C. G. L. relating to injunctions in gen- 
eral and in particular cases and prescribing 
the practice upon applications for and mo- 
tions to dissolve injunctions, etc. It is not 
clear that these statutes are inconsistent with 
Florida Equity Rule 46 copied above, and it 
seems desirable to preserve the practice es- 
tablished by the Florida Equity Rule in ques- 
tion, Federal Equity Rule 74 relating to in- 
junctions pending appeals is omitted, because 
it seems to be covered by the Florida statu- 
tory practice relating to supersedeas. 


Section 68. RECEIVERS: APPOINTMENT AND 
REPORT OF. The provisions of the foregoing section 
as to notice shall apply to applications for the appoint- 
ment of receiver or other extraordinary remedy in 
equity to the extent they may be applicable. Every re- 
ceiver shall, within twenty days after his appointment, 
file in the clerk’s office a just and true inventory un- 
der oath of the whole real and personal estate coming 
under his control or to his possession under his order 
of appointment. The receiver shall, at the expiration 
of three months from the date of his appointment and 
every three months thereafter and at such other times 
as may be ordered by the court, file in the same of- 
fice an inventory and account under oath of his trust 
and of any additional property or effects which he has 
discovered or which shall have come to his hands since 
his appointment and of the amount remaining in his 
hands or invested by him, and of the manner in which 
the same is secured or invested, stating the balance 
due from or to him at the time of rendering his last 
_ account, and his receipts and expenditures since that 
time, in the form of debtor and creditor. Whenever a 
receiver shall neglect to file the inventory and account 
above required, the court shall direct a special order 
to be entered requiring the receiver within not more 
than twenty days after service of a copy of such 
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order upon him personally, or at his place of residence 
in case of his absence, to file such inventory and ac-. 
count and to pay out of his own funds the expenses of 
the order and the proceedings thereon, or that an at- 
tachment issue against him, and directing the clerk 
with whom the order may have been entered, to cause 
a copy of the same to be served on the delinquent and 
to certify his default to the court, if the terms of the 
order be not complied with. The court may grant leave 
to put the bond or recognizance of the receiver in suit 
against the sureties without notice to the sureties of 
the application for such leave. 
NOTE: The foregoing is an exact copy 

of Florida Equity Rule 47 relating to receiv- 

ers. There appears to be no corresponding 

Federal Equity Rule. See Section 4890 C. G. 

L. relating to appointment of receivers of 

property in more than one circuit. 


Section 69. SUBSTITUTION OF GRANTEE OR 
ASSIGNEE AS PLAINTIFF: The grantee or assignee 
of a cause of action, pendente lite, may be substitut- 
ed as plaintiff on verified motion or petition of the 
plaintiff or the grantee or assignee himself, after 
notice to the party or parties affected. 

NOTE: The purpose of this section is to 
permit the substitution as plaintiff of a party 
who acquires the cause of action pending the 
suit, and to simplify the procedure whereby 
the substitution is effected. 


Section 70. OBJECTIONS FOR IRRELEVANCY 
NOT TO BE REPORTED BY EXAMINERS OR COM- 
MISSIONERS: Objections to testimony on the ground 
of irrelevancy or immateriality shall not be taken down 
or reported by an examiner or commissioner (or by 
a general or special master not authorized to make 
findings) but irrelevant or immaterial testimony may 
be stricken on motion, after due notice, at or before 
the final hearing. 

NOTE: The purpose of this section is to 
stop the practice of reporting objections for 
immateriality or irrelevancy to testimony tak- 
en before examiners or commissioners. It is 
believed much time and great expense can be 
saved by the proposed section. Testimony 
which is regarded as immaterial or irrelevant 
can be stricken on motion either before or 
at the hearing. The section does not apply 
to objections on the ground of incompetency. 


Section 71. FACTS OCCURRING AFTER SUIT 
MAY SUPPORT EQUITY OF BILL. Facts occurring 
after the institution of the suit, if introduced by 


amendment, may be used in. support of the equity of 
the bill. 


| 
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NOTE: For reasons for this rule see: 

Neubert v. Massman. 37 Fla. 91, 98. 

Ledwith v. City of Jacksonville, 32 Fla. 1. 
15. 

Fletcher Equity Pleading, Sec. 827. 

Story Equity Pleading, Sec. 336 


Section 72. NOTICES: HOW SERVED AND 
WHEN REQUIRED. Notice to or service upon a so- 
licitor of record shall have the same force and effect 
as personal notice to or service upon the party repre- 
sented by such solicitor. Notices, copies and other pap- 
ers to be served upon a party, other than original 
process, may be served by delivery to the party or his 
solicitor of record or by sending the same by register- 
ed mail to such party or his solicitor of record at his 
usual post office address, and such service when proved 
by affidavit of mailing shall be prima facie sufficient. 
No notice of any motion, hearing or any other proceed- 
ing under a bill of complaint or under answer asserting 
a set-off or counter-claim and praying affirmative re- 
lief shall be required as to a party against whom a de- 
cree pro confesso has been taken, and no time need 
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elapse as to any such defaulting party in order to al- 
low the court to proceed with the cause. 


Section 73. STATUTES REPEALED: That 
Sections 3108, 3109, 3110, 3116, 3118, 3119, 
3120, 3121, 3122, 3123, 3124, 3125, 3126, 3127, 3128, 
3129, 3130, 3181, 3134, 3135, 3136, 3137, 3138, 3139, 
3149, 3141, 3142, 3148, 3144, 3145, 3146, 3147, 3148, 
3149, 3151, 3152, 3153, 3158, 3159, 3162, 3163, 3164, 


. 3165 and 3166, of the Revised General Statutes of the 


State of Florida, being Sections 4892, 48938, 4894, 4902, 
4904, 4905, 4906, 4907, 4908, 4909, 4910, 4912, 4913, 
4914, 4915, 4916, 4917, 4918, 4921, 4922, 4923, 4924, 
4925, 4926, 4927, 4928, 4929, 4930, 4931, 4932, 4933, 


4934, 4935, 4936, 4938, 4939, 4940, 4945, 4946, 4951, 


4952, 4956, 4957 and 4958, Compiled General Laws of 


Florida, and Chaptera 13660, approved May 17, 1929, 


Florida, and Chapter 13660, approved May 17, 1929, 


vised General Statutes of Florida entitled ‘Insuffici- . 


ent Answers and Proceedings Thereon’, same being Sec- 
tion 4910, of the Compiled General Laws of Florida”, 
and all laws and parts of laws inconsistent or in con- 
flict herewith are hereby repealed. 
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ANNUAL MEETING FLORIDA STATE BAR ASSOCIATION, DAYTONA BEACH, JANUARY 30th and 
31st, 1931 


President Henderson announces that the Annual Meeting of the Florida State Bar Association will be 
held at Daytona Beach January 30th and 31st, 1931, and that the regular meeting of the Conference of Dele- 
gates of Local Bar Associations will be held at the same place on January 29th, 1931. 


The Committee of the Volusia County Bar Association, of which David Sholtz is the general chairman, 


advises that the Clarendon Hotel will be headquarters and that the sessions will be held in the Clarendon 
Ballroom. 


Rates for hotel accommodations will range from $1.00 a day up. Rates at the Clarendon will be Euro- 
pean plan $2.50 to $7.00 each per day and American plan $6.00 to $7.00 each per day, two people to a room. 
For three full days a special rate of $15.00 to $18.00 American plan is being offered. The Williams Hotel 


has offered rates ranging from $2.00 per day up, European plan. A very attractive rate has also been quoted 
by the Ormond Hotel; American plan only. 


The regular tariff schedule of the Hotels at Daytona Beach and Ormond will be furnished by the Hotel 
Committee. 


Mr. John S. Byington will be Local Chairman of this Committee. Requests for reservations can be made 


direct to the Hotels or may be addressed to Chairman of the Hotel Reservation Committee. 
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President 
R. A. Henderson, Jr., 
Fort Myers, Florida 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


NEW COURT RULES 
Mr. W. H. Rogers, Chairman of the standing committee of the Florida State Bar Association on Note- 
worthy Changes in the Statute Law, has written the following communication to the Law Journal calling at- 
tention to important new rules of the Supreme Court of Florida and of the Supreme Court of the United 


States. 


I hand you herewith copies of the new Florida 
Supreme Court Rules numbers 11 and 20 as amended 
November 5th, 1930, effective January 13th, 1931. 

I also enclose copies of the new Federal Supreme 
Court Rules numbers 4614 and 7014, adopted June 
2nd, 1930, and effective October 1st, 1930. You will 
undoubtedly want to publish these new rules in an 
early issue of the Florida State Bar Association Law 
Journal. 

A careful checking of the Acts of the 71st Con- 
gress, Second Session, December 2, 1929, to July 10, 
1930, inclusive, shows only one new statutory change 
affecting practice in Florida. This is Section 773 of 
the Judicial Code as amended by the Act of May 29, 
1930. The section as amended reads as follows: 

“Title 28, Judicial Code, Section 773. 

“Trial of issues of fact; by court. Issues of 
fact in civil cases in any district court may be 
tried and determined by the court, without the 
intervention of a jury, whenever the parties, or 
their attorneys of record, agree to waive a jury by 
a stipulation in writing filed with the clerk or by 
an oral stipulation made in open court and en- 
tered in the reeord. The finding of the court 
upon the facts, which may be either general or 
special, shall have the same effect as the verdict 
of a jury.” 

Of course, the last session of Congress was as 
busy as usual and, during the 210 days of the session, 
passed 927 new laws, consisting of 2,991 large pages 
of text and 467 pages of indexing in the Statutes at 
Large. But, aside from the considerable increase in 
pensions, the Tariff Act, the Farm Relief Act, and the 
act transferring prohibition enforcement from the 
Treasury Department to the Department of Justice 
and the ratification of the Disarmament Treaty, none 
of which could be adequately analyzed in this brief re- 
port, there was nothing of interest to practitioners in 
Florida. 

SUPREME COURT OF THE UNITED STATES 
October Term, 1929 


ORDER 
The rules of practice in admiralty heretofore 
promulgated by this Court (254 74 L. ed. 1192 U. S. 


The communication from Mr. Rogers and the rules therein referred to are as follows: 


Appendix, 65 L. ed. Appendix III., p. 1184, 40 Sup. 
Ct. Rep.) are amended by including therein a new 
rule numbered 4614 and reading as follows: 

“In deciding cases of admiralty and maritime 
jurisdiction the court of first instance shall find the 
facts specially and state separately its conclusions of 
law thereon; and its findings and conclusions shall be 
entered of record, and, if an appeal is taken from the 
decree, shall be included by the clerk in the record 
which is certified to the appellate court under 
rule 49.” 

This new rule shall become effective October 1, 
1930. 

June 2, 1930. 
SUPREME COURT OF THE UNITED STATES 
October Term, 1929 


ORDER 

The rules of practice in equity heretofore promul- 
gated by this Court (226 U. S. Appendix, 57 L. ed. 
Appendix III., p. 1632, 33 Sup. Ct. Rep.) are amended 
by including therein a new rule numbered 7014 and 
reading as follows: 

“In deciding suits in equity, including those re- 
quired to be heard before three judges, the court of 
first instance shall find the facts specially and state 
separately its conclusions of law thereon; and its find- 
ings and conclusions shall be entered of record and, if 
an appeal is taken from the decree, shall be included 
by the clerk in the record which is certified to the ap- 
pellate court under rules 75 and 76.” 

This new rule shall become effective October 1, 
1930. 

June 2, 1930. 


NEW FLORIDA SUPREME COURT RULES 
In the Supreme Court of Florida, 

June Term, A. D. 1930, 
Wednesday, November 5, 1930. 

It is ordered by the Court that Rule 11 of the 
rules governing practice in the Supreme Court of 
Florida, is hereby amended so as to read as follows: 

FILING OF TRANSCRIPT AND COPIES 

RULE 11. (As amended November 5th, 1930). 

In all civil cases, the plaintiff in error or appellant 
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shall file in the Supreme Court within the time re- 
quired by law a duly certified transcript of the record. 
which shall be either type-written, printed, or prepared 
by the use of photostatic copies of originals, provided 
that in preparing the transcript by either method the 
lettering shall be sharp, clear, and distinctly legible, in 
black color upon white glazed paper, in type no smaller 
than small pica, and double spacing between the lines 
shall be preserved throughout the transcript, except 
that when a document in printed form, such as a deed, 
policy of insurance, or the like, is included in the trans- 
cript, an exact facsimile of such document reproduced 
by photostatic process in its actual size may be used 
when such photostatic reproduction is sharp and clear- 
ly legible in black letters on white back ground. No 
photostatic copy of any document written in long hand 
shall be embraced in a transcript unless it is certified 
by the trial judge that a facsimile reproduction there- 
of is essential to a consideration of the cause. Within 
the same time the plaintiff in error or appellant shall 
also serve the opposite party or his attorney with a 
true copy of the certified transcript prepared as here- 
inabove provided and shall file in this court either 
a receipt duly signed by such opposite party or his 
attorney or proof by affidavit showing the service of 
such true copy of the certified transcript upon such op- 
posite party or his attorney. In the copy of the tran- 
script herein provided for, the paging and order of 
the certified transcript shall be preserved. Said copy 
so served need not be certified. Where there are more 
than one defendant in error or appellee, the plaintiff 
in error or appellant shall be required to furnish only 


one copy of the transcript for use by the several de- 
_fendants in error or appellees. Should the plaintiff in 


error or appellant fail to comply with the provisions 
of this rule, the cause shall be dismissed on motion of 
the defendant in error or appellee upon the production 
of a certificate from the clerk of the court below or 
from the judge, it if has no clerk, that a writ of error 


or appeal has been sued out in such court, or upon 
producing proof that no copy of the transcript has been 
“served upon the opposite party, or that a certified 


copy has not been filed as required. The Court may also 
of its own motion dismiss the cause for failure to 


comply with this rule; but for good cause shown the 


court may allow further time to comply therewith. 

This rule as hereinabove amended shall become 
effective on the first day of January Term A. D. 1931, 
of this Court. 


In the Supreme Court of Florida, 
June Term A. D. 1930. 
Wednesday, November 5, 1930. 
It is ordered by the Court that Rule 20 of the 
rules governing practice in the Supreme Court of Flor- 
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ida, as amended July 18, 1908, be and the same is 
hereby amended so as to read as follows: 

RULE 20. (As amended November 5, 1930) 

(a) All briefs filed in this court shall be printed 
or clearly and legibly type-written. Single-spacing, ex- 
cept as to quoted matter, is not permissible. Briefs of 
more than twelve pages shall have an index of their 
contents; also an alphabetical list of all authorities 
cited. The plaintiff in error or appellant shall, within 
thirty days after the return of the cause, file with 
the clerk of this court three copies of his brief, together 
with either a receipt signed by opposing counsel show- 
ing that he or they have received a copy of such brief, 


or an affidavit showing service of a copy thereof on 


such opposing counsel either in person or by mailing 
the same properly addressed and stamped. 

The defendant in error or appellee shall, in like 
manner and within twenty days after the filing of the 
briefs for the plaintiff in error or the appellant, file 
with the clerk of this court three copies of his brief, 
together with a like receipt of opposing counsel, or an 
affidavit, showing the service of a copy of said brief on 
opposing counsel, as above required of plaintiff in er- 
ror or appellant. 

And the plaintiff in error or appellant shall with- 
in ten days after the filing of the briefs of the de- 
fendant in error or appellee, file three copies of such 
reply to his adversary’s brief as he may desire for the 
use of the court, together with receipt, or proof of serv- 
ice of a copy of such reply upon opposing counsel in 
like manner as hereinabove provided. 

The court may, for good cause shown, grant fur- 
ther time to either party for filing briefs. After a 
case has been submitted upon briefs as provided for 
by this rule, no supplemental brief will be permitted 
to be filed without the consent of parties or special 
order of this court. 

(b) The first or main brief filed in behalf of plain- 
tiff in error or appellant shall consist of three major 
divisions: First, a statement of the questions involved: 
second, a concise history or statement of the case, that: 
is, a condensed summary of the pleadings and evidence 
on which he relies to support his contentions; and 
third, the argument; all as hereinafter provided. 

(c) STATEMENT OF QUESTIONS INVOLVED. 
In order that this court may be able to obtain an im- 
mediate view of the nature of the controversy, the 
brief of plaintiff in error or appellant should begin 
with a concise statement, in the briefest and most gen- 
eral terms, of the prime or controlling question or 
questions involved, stated in the form of a question for 
decision, each such question being so phrased that the 
point of law intended for solution may plainly appear; 
such question to be followed immediately by an answer 
stating simply whether it was affirmed, negatived, 
qualified, or not answered, by the court below. If a 
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qualified answer was given to the question in the court 
below, the nature of the qualification should be brief- 
ly stated; or if the question was not answered, and 
the record shows the reason for such failure, the 
reason shall be stated briefly in each instance without 
quoting the court below. The statement of each ques- 
tion must be placed in a paragraph to itself. Each of 
such questions should be stated in brief and general 
terms, avoiding the use of names, dates, amounts or 
particulars of any kind whenever possible, it being pre- 
ferred that each of such questions shall not exceed 
ten, or at most, fifteen lines and that the aggregate 
of such questions should not exceed a page and a half. 
Such minor questions as are necessarily suggested by 
or necessary to the determination of such main ques- 
tion or questions, may be particularized in the argu- 
ment. 

(d) HISTORY OF THE CASE. In all cases the ap- 
pellant or plaintiff in error shall, in the second di- 
vision of his brief, set forth as concisely as possible 
a statement of the material parts of the pleadings, pro- 
ceedings, facts and documents upon which he relies, to- 
gether with such other statements from the record as 
are necessary to a full understanding of all questions 
presented to this court for decision, which statement 
shall contain full references to the applicable pages 
of the transcript. It is intended that this division of 
the brief should contain, without argument, a closely 
condensed chronological statement in narrative form 
of the essential and pertinent history of the case, that 
is, a concise and condensed statement of the essential 
substance of all the pleadings, proceedings and facts 
which are necessary to be known in order to determine 


the points in controversy, and should also briefly state : 


the verdict and judgment, order or decree appealed 
from. 

(e) The defendant in error or appellee shall in his 
brief point out any error contained in the statement 
of the questions involved or in the history of the case 
above required to be made by the plaintiff in error or 
appellant, and add such further statement of the 
pleadings or the facts as he may deem necessary to a 
fair determination of the case, with references to ap- 
plicable pages of the transcript. 

(f) ARUGMENT. That portion of the brief con- 
taining the argument shall be divided into as many 
parts as there are questions to be argued; each part 
shall have a heading, in distinctive type or in type dis- 
tinctly displayed, indicating the particular point treat- 
ed of therein, followed by such discussion and citations 
of authority as are deemed pertinent thereto, and shall 
refer to the specific assignments of error alleged to 
raise the particular question discussed. Opinions of 
this court must be cited from the official reports when 
possible, as well as from the Southern Reporter. Ref- 
erences in the argument to any disputed matter ap- 


pearing in the record must indicate the page or pages 
of the transcript where the matter referred to appears. 

(g) When no brief has been filed by the plaintiff 
in error or appellant, within the time required by, or 
in accordance with, the rules heréinabove set forth, the 
cause may be dismissed or costs imposed upon the 
party thus in default, upon motion of the defendant in 
error or appellee 6r by the court of its own motion, or 
the judgment may be affirmed, unless, upon motion, 
for good cause shown, the court sees fit to permit ad- 
ditional time for the amendment of briefs filed or the 
filing of new briefs, in compliance with the require- 
ments of the foregoing rules. 

(h) And where defendant in error or appellee fails 
to file his brief within the time and in accordance 
with the foregoing rules, the court may proceed to give 
judgment according to the right of the case, unless, 
on motion, for good cause shown, further time for fil- 
ing proper brief is allowed. 

(i) The above rules shall be deemed mandatory 
and shall apply to all cases brought to this court on 
appeal or writ of error, or on writ of certiorari, includ- 
ing criminal cases, and shall go into effect on the first 
day of the January Term of this Court, being the 
second Tuesday in January A. D. 1931. 


Adopted by the court on the 5th day of Novem- 
ber, 1930. 


REPORT OF THE SPECIAL COMMITTEE OF THE 


FLORIDA STATE BAR ASSOCIATION AP-: 


POINTED TO CONSIDER CREATION OF DO- 
MESTIC RELATIONS COURTS AND NEEDED 
CHANGES IN JUVENILE LAWS. 
TO THE HONORABLE R. A. HENDERSON, JR., 
President, FLORIDA STATE BAR ASSOCIATION: 
Sir: 

Your Special Commitee, appointed following the 
adoption by unanimous vote of a Resolution calling for 
the study of the feasibility of the creation of Domestic 
Relations Courts in the more populous counties of the 
State of Florida, as well as needed changes in the laws 
of the State affecting the Juvenile Courts, and kind- 


red subjects, takes pleasure in submitting the follow- — 


ing recommendations: 
Domestic Relations Courts 
The establishment of Courts of Domestic Rela- 
tions in the more populous counties of the State in 
the opinion of your Committee would be advantageous 
to the State and give needed relief to the overcrowded 
Chancery Courts, but after investigation and confer- 
ences had with jurists, lawyers and legislators, we 
conclude that due to adverse economic conditions now 
prevailing in Florida, it would not be advisable to 
present to the next Legislature a measure or meas- 
ures creating such Courts, either by general or special 
law, as separate and distinct tribunals. 


red 


A Court of Domestic Relations as a branch of the 
Circuit Court in counties having two or more Circuit 
Judges could be established without amendment to the 
Constitution, and one of the Judges assigned to pre- 
side over such Division, as now prevails in other 
States. Such Courts to have jurisdiction of divorce, 
separate maintenance, alimony, custody of children, 
and such other kindred matters as may be provided 
by law; such Courts likewise to have a simplified 
form of pleading and practice, without regard to the 
statutes and rules relating to pleading and practice in 
Courts of Equity. Such a Court in order to properly 
function should have trained probation officers and 
sufficient clerical help to keep adequate records re- 
garding all domestic problems coming to the attention 
of the Court. 

Juvenile Laws 

At the last session of the Legislature a Concur- 
rent Resolution was passed requesting the Governor 
to appoint a committee to study and make a survey 
regarding juvenile dependency and delinquency, this 
to be done with the assistance of the State Board of 
Public Welfare. The Governor’s Advisory Committee 
has completed the survey and in conjunction with the 
State Board of Public Welfare has made certain rec- 
ommendations in its report of needed changes in the 
laws of this State regarding the welfare of children 
and the Juvenile Courts. This report has been sub- 
mitted to our Committee and appears to be full and 
complete. Therefore, we do not deem it necessary to 
make further suggestions on the subject, but we here- 
by endorse the report of the Governor’s Advisory 
Committee, which is hereto attached and made a part 
of this report, and we recommend that the Florida 
State Bar Association, through its proper committee, 
lend its aid in the preparation of bills to be introduced 
at the next session of the Legislature for the purpose 
of having same enacted into laws for the better wel- 
fare of the youth of the State of Florida. 

Respectfully submitted, 
EDITH M. ATKINSON, Chairman. : 
S. L. HOLLAND. 
CLAUDE PEPPER. 
S. P. ROBINEAU. 


SURVEY OF JUVENILE DEPENDENCY AND 
DELINQUENCY 

Recommendations of the Governor’s Advisory Com- 
mittee and the State Board of Public Welfare to 
the Legislature of 1931. 

NOTE: This survey was conducted by the State Board 
of Public Welfare at the request of the Legisla- 
ture of 1929. The Board was assisted by an ad- 
visory committee appointed by the Governor 
composed of the following members: 

Judge W. Raleigh Petteway, Tampa, chairman. 
Hon. Edna G. Fuller, Orlando. 
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Rev. A. Fred Turner, Jacksonville. 

Supt. W. S. Cawthon, Tallahassee. 

Hon. A. S. Welsh (deceased), St. Petersburg. 

The survey of delinquency was conducted by the 
National Probation Association. The survey of de- 
pendency was conducted by the staff of the State 
Board of Public Welfare. Many recommendations to 
be carried out in future years were made but the ones 
demanding most immediate action, all of which re- 
quire no appropriation, are herewith submitted. 
Probation and Parole 

Creation of a Bureau of Probation and Parole, 
with a director, within the State Board of Public Wel- 
fare, the duties of which would include: 

1. Seeing that the laws affecting children are 

observed on the part of the various courts. 

2. Assisting in conducting examinations for pro- 
bation officers, from which an eligible list for 
appointment would be submitted to the gov- 
ernor. 

3. Education of the community and courts to the 
need and proper use of probation. 

4. To prepare a system of uniform juvenile court 
record forms and require reports to be sent 
to the SBPW regarding delinquency and ju- 
venile court work. 

Dependent Children 

Provision prohibiting juvenile and county judges 
from committing children to child caring agencies that 
are not licensed by the State Board of Public Welfare, 
county and state institutions excepted. Abolish sec- 
tion permitting judge to commit children to any 
citizen. 

Abolish the obsolete law permitting the appren- 
ticeship of children. 

Age of Consent 

Provision in the law that parents may not give 
consent to-marriage of a girl under 16 or a boy un- 
der 18. 

Requiring documentary evidence of age to be sub- 
mitted before marriage license may be secured, in- 
stead of mere affidavit of parties to the marriage or 
their parents. 

Guardianship 

Guardianship of the person of the child should be 
distinguished from guardianship of the property. 
Guardianship of the person to be by order of the coun- 
ty judge or juvenile judge where such special courts 
exist. Repeal that section which permits parents with 
witnesses only, to assign guardianship of their chil- 
dren without court record. 

Adoptions 


Amend the law to require a trial period of at least 
six months between placement and final decree. 

Consent to adoption only to be given by: 

1. A child caring agency licensed to place chil- 
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dren by the State Board of Public Welfare. 

2. A juvenile court when the child is a ward of 
such court. 

3. The State Board of Public Welfare in all other 
cases. 

(NOTE: The purpose of the above law is to prohibit 
the indiscriminate placing of children by parents 
and to better safeguard the welfare of the child, 
by providing for investigation of the merits of 
the foster parents.) 

Bastardy 

Amend the law providing for: 

a. Right of any pregnant woman to make com- 
plaint against the reputed father instead of 
single women only. 


b. Provision that jury trial may be waived with © 


consent of both parties. 

c. Provision that paternity may be admitted and 
recorded in the court after informal hearing, 
if the father does not wish court action. 

d. Abolish the maximum limit of $50 per annum 
for support of child and the limit of ten years 
for which it is to be paid. Leave both to the 
discretion of the judge to be determined by 
the circumstances of the individual case. 

Compulsory School Attendance. 

Revise the law, placing all authority for requiring 
attendance in the attendance officer (which office is 
now declared unconstitutional) so that other county 
officers may file complaint in court. 

Girls’ and Boys’ Industrial Schools 
Repeal that part of the law which permits de- 


pendent children being committed to the Boys’ and 
Girls’ Industrial School. 

Provide for indeterminate sentence and abolish 
the alternative sentence which may be confinement in 
a jail or the Prison Farm. 

Juvenile Courts 

Redefine “dependent child.” 

Children whose misconduct amounts to a violation 
of law, if brought into court at all, should be first 
brought into a court under delinquency proceedings. 
They should not be “charged with a crime” and prose- 
cuted in the criminal courts unless the juvenile court, 
after investigation, waives jurisdiction in favor of a 
criminal trial in cases of serious offenses by children 
over sixteen years of age. 

The Juvenile Court should have exclusive original 
jurisdiction over children’s cases. 

Jurisdiction over parents and other adults should 


_be definitely given to the Juvenile Court in all cases 


of contributing to delinquency and dependency of 
children. 

Commitment of mentally defective children 
should be a function of the Juvenile Court. 

Jurisdiction over adoption and authority to ap- 
point guardians should be given to the Juvenile Court. 

Many states are seeing the wisdom of raising the 
age limit of jurisdiction over children to eighteen 
years with discretionary power to retain jurisdiction 
until twenty-one years, in the Juvenile Court. This 
to apply to infants, male and female, whether unmar- 


ried, married or divorced, who are delinquent or de- 
pendent. 
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MID-YEAR REPORT OF THE PRESIDENT 


TO 


MEMBERS OF FLORIDA STATE BAR ASSOCIATION 


To the Members of the Florida State Bar Association: 


In order that the members of the Association may be advised of the work in which the Association’s 
sub-committees are engaged, the following resume of these activities has been prepared and is published 


herewith for the information of the Bar. 


The respective committees will appreciate any interest in the work of such committee that may be dis- 


played by any member of the Association. 


The members are urged to frankly and freely furnish the chair- 


man of the respective committees with their comments and suggestions on any matter herein referred to or 
properly within the purview of the work or functions of any committee. 


THE EXECUTIVE COUNCIL have correlated, so far 
as possible, the activities of the Association to 
this date. 

MEMBERSHIP—James A. Franklin, Fort Myers, 
Chairman. This committee is arranging to zone 
the state, appointing one of its members as chair- 
man of each zone, with the Vice Presidents of the 
Association from the respective judicial circuits 
embraced in such zone as the Vice Chairmen of 
such areas. The Vice Presidents are urged to 
collaborate with the Membership Committee to 
the end of enlarging the membership and useful- 
ness of the Association. Special credit is due to 
Mr. James M. Carson of Miami for his activities 
in this respect. 

JUDICIAL ADMINISTRATION AND LEGAL RE- 

FORM—Robert H. Anderson, Graham Building, 
Jacksonville, Chairman. 
This committee has not finished its report on 
any of the major matters before it. There has 
been referred to it for consideration and for col- 
laboration with the special committee on Ex- 
pediting Chancery Practice, the matter of work- 
ing out advisable changes, for the standardiza- 
tion, so far as possible, of service of process by 
publication in all legal proceedings. 

_ The committee will welcome any suggestion from 
any member of the Association as to any needed 
legal reform or for any improvement in judicial 
administration. 

LEGAL EDUCATION AND ADMISSION TO THE 

BAR—J. Henry Blount, Barnett National Bank 
Building, Jacksonville, Chairman. 
This committee has made no report, but has un- 
der consideration the question of the require- 
ments to practice law in Florida, and as to what, 
if any, steps should be taken to raise the require- 
ments. 

PROFESSIONAL ETHICS AND GRIEVANCES— 
Judge W. Wallace Wright, Sanford, Chairman. 

A number of items against members of the As- 
sociation, as well as attorneys who are not mem- 


bers of the Association, have been referred to 
this committee. A number of such items have 
already been disposed of. It is the opinion of the 
committee that all grievances as against any 
member of the Florida Bar should be reported to 
the Association and filed with its committee for 
consideration. The committee believes that, 
based upon its findings after investigation, neces- 
sary procedure should be instituted in the courts 
against the party complained of. 


AMERICAN CITIZENSHIP—Pat Johnson, Kissim- 


mee, Chairman. 

No report has been received from this committee. 
It has under consideration the organizing of the 
lawyers in every locality in Florida to the end of 
having an address made to every school in Florida 
by some member of the Bar to the end of implant- 
ing within the minds of the youth a respect for 
our Constitution and an enthusiastic accord with 
its principles, as well as a distrust of. communism 
and socialism. The preservation of our form of 
government can be made more secure in this 
manner. The Association annually awards a prize 
to the school student who writes the best essay 
on American Citizenship. 


NOTEWORTHY CHANGES IN STATUTE LAW— 


William H. Rogers, Consolidated Building, Jack- 

sonville, Chairman. 

The committee reports that upon an examination 

of the United States Code, the recent session of 

Congress has done very little of general interest 

to Florida practitioners. It points out, however: 

1. The considerable increase in pensions. 

2. The recent tariff act. 

3. The so-called farm relief act. 

4. The act transfering prohibition enforcement 
from the Treasury Department to the office 
of the Attorney General. , 

5. The ratification of the recent disarmament 
treaty. 

6. The act of June 27, 1939, providing for an 
additional United States District Judge for 
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the Southern District of Florida to supple- 
ment the force of judges in this district. The 
late Judge Lake Jones’ appointment was un- 
der a temporary act and his office expired 
with him. 

7. The act of May 29, 1930, providing for trial 
of issues of fact in civil cases in any district 
court without the intervention of a jury was 
amended so as to authorize such a trial, not 
only when the parties or their attorneys had 
agreed to waive the jury by written stipula- 
tion, as the original act provided, but also on 
an oral stipulation made in open court and 
entered in the record. (U.S. Code, Title 28, 
Section 773). 

8. The adoption of new Equity Rule 7014, which 
was promulgated June 2, 1930, to become ef- 
fective October 1, 1930, providing in sub- 
stance that in deciding suits in equity the | 
trial court should find the facts specially and 
state separately its conclusions of law there- 
on, and that its findings and conclusions 
should be entered of record and in the event 
of an appeal should be included by the Clerk 
in the transcript of the record. 

9. Admiralty Rule 4614, promulgated at the 
same time and effective on the same date, 
makes similar provision with reference to the 
decision of admiralty cases. 

10. The committee is making a review of judicial 
utterances in Florida during the past six 
months so that the important matters de- 
cided may be consolidated into a report to be 
printed in the Law Journal. 


LEGISLATIVE—Claude Pepper, Tallahassee, Chair- 


man. 

The Legislative Committee reports that particu- 

lar study is being given: 

1. To the Code of Criminal Procedure recently 
completed by the American Law Institute, 
and as to whether it will be practical for adop- 
tion in Florida. 

2. The advisability of creating an intermediate 
Court of Appeals. (The Legislative Commit- 
tee will work in close harmony with the Com- 
mittee on Appellate Courts, of which Judge 
Thomas F. West, of Pensacola, is Chairman.) 

3. As to whether Sections 4637 and 8469, Com- 
piled General Laws of Florida, 1927, are broad 
enough to permit the Supreme Court or any 
other appellate court to pass such sentence, 
judgment or decree as the lower court ought 
to have given or as the law requires. 

The Committee will work in close harmony with 

all of the other committees suggesting legislative 

reform to the end of organizing the effort for 
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adoption of such proposed legislation as may be . 


finally approved by the State Association. 
Honorable Pat Whitaker of Tampa and Honorable 
J. Turner Butler of Jacksonville have recently 
been added to the committee, which now con- 
sists of: 

Honorable Claude Pepper, Chairman. 

Honorable E. Clay Lewis. 

Honorable J. J. Swearingen. 

Honorable W. H. Malone. 

Honorable Fred H. Davis. 

Honorable Pat Whitaker. 

Honorable J. Turner Butler. 


MEMORIALS—A. L. Richardson, St. Petersburg, 


Chairman. 


The Committee has filed no report, but has func- 
tioned when occasion demanded. 


CRIMINAL LAW AND CRIMINAL PROCEDURE— 


Herbert S. Phillips, Tampa, Chairman. 

The Committee on Criminal Law and Criminal 

Procedure reports its recommendations as fol- 

lows: 

“1. We recommend the repeal of Sections 4446, 
4448, 4449, and 4450 of the Compiled Gen- 
eral Laws of Florida, 1927, relating fo the se- 
lection of jurors by County Commissioners. 
The General Act covers every situation con- 
templated by said Sections. Sections 4448, 
4449 and 4450 are nothing more than re- 
statements of the provisions covered by Sec- 
tion 4444. Section 4446 makes it uncertain 
whether County Commissioners in counties 
of less than six thousand should act under 
said section or under Section 4444. 

“2. An act providing that an indictment shall 
never be quashed or plea in abatement sus- 
tained because of any irregularity in the se- 
lection, drawing, summoning, or impaneling 
of the Grand Jury returning such indict- 
ment, or because of the disqualification of 
an individual Grand Juror, unless it is made 
to appear to the satisfaction of the Court 
that such irregularity was the result of 
fraud, corruption, or collusion. 


“3. We recommend a constitutional amendment | 


giving the power to State Attorneys to file 
information in all cases except capital. 
“4, That whenever a grand jury, upon the rec- 


ommendation of the State Attorney and un-. 


der the direction of the Circuit Judge, re- 
turns an indictment charging an offense 
triable in a criminal court of record, that 
said indictment be certified to the criminal 
court of record and that the solicitor be 
authorized to place the defendant on trial on 
such indictment without re-examining the 
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witnesses for the state and filing an in- 
formation. 

“Recently the Grand Jury was in session in 
Hillsborough County for over two months, 
investigating alleged fraud committed in the 
primary election. More than two hundred 
witnesses went before the Grand Jury. 
Many indictments were returned. The So- 
licitor of the Criminal Court, under the pres- 


ent law, was compelled to have the same wit-~* 


nesses that appeared before the Grand Jury 
come before him and testify before he could 
file an information charging the same of- 
fenses charged in such indictments. This 
doubled the expense for the county and was 
unnecessary. Such procedure also enables a 
solicitor, if he should so desire, to refuse to 
file an information based on the indictment. 


“5. That a law be enacted providing that no in- © 


dictment or information for perjury, or for 
subordination of, solicitation of, conspiracy 
or attempt to commit perjury shall be in- 
valid or insufficient for the reason that it 
does not set forth any part of the records 
or proceedings with which the oath was con- 
nected, or the commission or authority of 
the court or other officials before whom the 
perjury was committed or was to have been 
committed, or the form of the oath or af- 
firmation, or the manner of administering 
the same. 

“6. That each division of the Supreme Court be 
constituted a separate entity with full power 
to decide all cases submitted to it without 
the concurrence of the members of the other 
division. 


-> “7, That pleas in abatement to indictments be 


abolished and that all questions that can now 
be presented by pleas in abatement be pre- 
sented by motions to quash. 

“H. S. Phillips, Chairman. 

Robt. R. Taylor, Jr. 

C. B. Peeler. 

J. McHenry Jones, 

as to Recommendations No. 1-3-4. 
L. L. Fabisinski.” 


PUBLICATIONS—John C. Cooper, Jr., Jacksonville, 


Chairman. 

The activities of this Committee are apparent to 
the readers of the Law Journal. It has closely 
co-operated with the Committee on Expediting 
Chancery Procedure and has caused to be mailed 
to every lawyer in Florida, whether a member of 
the Association or not, a pamphlet containing the 
reports and recommendations of the Committee 


on Expediting Chancery Procedure of which Mr. 
E. J. L’Engle is Chairman. 
Special articles on matters of interest to the Bar 
are invited by the -Committee, and should be 
mailed to John C. Cooper, Jr., Editor Law Jour- 
nal, Jacksonville. 


AMERICAN LAW INSTITUTE AND ON ANNOTA- 


TIONS OF RESTATEMENTS OF THE LAW AS 
FURNISHED BY AMERICAN LAW INSTI- 
TUTE—George P. Garrett, Orlando, Chairman. 
The Institute has furnished to the Committee 177 
sections of the Restatement of Contracts, the 
same having been finally approved by the Insti- 
tute. A great deal more work on contracts, when 
finished and issued, will be referred to the Com- 
mittee. 

Professor George W. Thompson of the State Uni- 
versity was engaged by the committee to prepare 
annotations on the sections of the Restatement 
of Contracts furnished. Under the circum- 
stances, the work of local annotations has gone 
forward with some difficulty. However, Profes- 
sor Thompson has gone through all the cases on 
contracts in Florida Reports, as well as other 
branches of law, in which contract principles are 
involved. The work of gathering material from 
these cases has been completed. The material 
contained in them must be worked into the par- 
ticular section of restatement and comment there- 
on, where they properly belong, and a showing 
made as to whether or not they conform to the 
restatement. It is expected that this work will 
be in the hands of the committee in the early part 
of 1931. The American Law Institute is prepared: 
to take care of the expenses of publishing the 
state annotations, when completed. The com- 
mittee has been able to raise from members of 
the Bar the sum of $675.00, which has been trans- 
mitted to Dean Harry R. Trusler of the Law 
School for disbursement to Professor Thompson, 
as the work progresses. (A full report of the 
subscription campaign is contained in the Law 
Journal of August, 1930). 

It is the desire of the committee to place on a 
firm foundation the policy of the Florida State 
Bar Association with reference to the annotation 
work started and to secure some definite arrange- 
ments with reference to obtaining funds for fu- 
ture annotations. It is not considered fair to ex- 
pect further voluntary subscriptions from the in- 
dividual members of the Bar already subscribing 
to this work, and it is reeommended that financial 
support for the work be either arranged by the 
Bar Association or from the State Legislature. 
The committee expresses its appreciation for the 
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co-operation given by the editor of the Law 
‘Journal. 

American Law Institute has made marked. prog- 
ress on Restatement of Contracts, Conflict of 


Laws, and Codé of Criminal Procedure, and in ar- ; 


ranging for the state annotations of the restate- 
ments. 


SPECIAL COMMITTEES have made substantial prog- 


ress in the work undertaken by them, and report 
as follows: 

ITEMS 5, 6, 8, 9, 10, 11, 12, 18, 14, 15 and 17 of 
1930—REPORT OF COMMITTEE ON NOTE- 
WORTHY CHANGES IN STATUTE LAW— 
Judge John U. Bird, Clearwater, Chairman. (For 
original committee report see April, 1930, issue of 
Law Journal). 

ITEM 5—Relative to Collection Laws. The Com- 
mittee has prepared a bill in reference to this 


subject, which the committee believes to be a° 


step in the right direction. The subject covers a 
large field and will necessitate a great many 
changes as embodied in the original report of the 
committee. The special committee particularly 
endorses Items 1, 4, 6, 7, 8 and 15 of the original 
report of said committee and recommends that 
favorable action be taken thereon. It is expected 
that additional bills may be proposed by the com- 
mittee on this subject. 

ITEM 6—The committee is of the opinion that es- 
tates by the entireties should be entirely abol- 
ished and a proposed legislative act for such pur- 
pose has been prepared. This act further pro- 
vides that upon its taking effect, that a transfer 
or conveyance under such circumstance that a 
tenancy by the entirety would have been created, 
will operate to vest in the grantees the title con- 
veyed as tenants in common and that the act 
shall not be retroactive. 

ITEM 8—The committee has so far not agreed 
upon a proposed bill to determine what, if any, 
portion of a debtor’s wage should be subjected to 
garnishment, but is continuing its work on this 
subject. 

ITEM 9—The committee reports a proposed bill 
providing for the payment of expenses to wit- 
nesses testifying in the Circuit and Criminal 
Courts of Record in criminal cases involving a 
felony when the judge, after the trial, shall cer- 
tify that a witness so testifying, who, at the time 
of the trial, resided beyond the limits of Florida, 
was a material witness, whose testimony was not 
merely cumulative and who, in the discretion of 
the judge, should be reimbursed for expenses in 
testifying in said cause, that the Board of County 
Commissioners, upon receipt of such certificate, 


be authorized and required to pay such’ witness 
the usual per diem and mileage from the place of 
residence to the place of trial. 


ITEM 10—A joint resolution for the amendment 


of Section X of the Declaration of Rights of the 
Florida Constitution relating to prosecution for 
felonies has been prepared to amend the Consti- 
tution, so as to read as follows: 

“Section X. No person shall be tried for a capital 
crime unless on presentment or indictment by a 
grand jury, except as is otherwise provided in 
this Constitution, and except in cases of impeach- 
ment, and in cases in the militia when in active 
service in time of war, or of which the state, with 
the consent of Congress, may keep in time of 
peace. All prosecutions for crime, except capital 
crimes, may be obtained and maintained on be- 
half of the state upon information filed by the 


_ prosecuting officer of the court having jurisdic- 


tion of such crimes, or upon indictment or pre-_ 
sentment by a grand jury.” aoe 
The committee vigorously urges the adoption of 
this resolution. 


ITEM 11—The committee believes the evil spoken 
of in this section has been eliminated, as to the 
qualification of grand jurors, by the recent de- 
cision of the Supreme Court in the Lake case, and 
that nothing further is needed in this connection. 
ITEM 12—Relating to Demurrers to Answers in 
Chancery, being now considered by the special 
committee on Expediting Chancery Procedure 
(see post), is left to such committee. 

ITEM 13—The evil relative to newspapers printed 
in certain counties is cured by a suggested bill to 
amend Section 4666 Compiled General Laws so 
as to change the word “printed” to “published.” 
ITEM 14—The committee is giving further study 
to the matter of requiring treasurers of drainage 
districts to sign warrants thereof. 

ITEM 15—The committee believes that pleas of 
a general issue in contract actions should be ac- 
companied by an affidavit of the facts setting 
forth the defense in short and simple terms which 
might be tested on motion for judgment, but as 
there is an effort being made to give the Su- 
preme Court the right to make rules for the guid- 
ance of the lower courts, it is the opinion of the 
committee that the efforts of the Bar should be 
directed to secure such power for the court and 
leave this subject for that court to handle along 
with other evils and matters to be dealt with. 
ITEM 17—Relating to the personal signature of 
defendants to Answers and Demurrers in Chan- 
cery is not covered, it being the sense of the com- 
mittee that the same be left to the special com- 
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mittee on Expediting Chancery Procedure. 
ITEMS 1, 2, 3, 4, 7 and 16. 

Martin H. Long of Jacksonville was Chairman of 
this committee, but, at the request of the Presi- 
dent and Executive Council, became the Chairman 
of the important committee relative to Reappor- 
tionment of Judicial Circuits. While some prog- 
ress has been made by this committee on its work, 
the same has not been completed and is receiving 
further consideration. 


APPELLATE COURTS—Judge Thomas F. West, Pen- 


sacola, Chairman. 

This committee has been most active. Data re- 
garding the status of the work of the Supreme 
Court has been assembled. The committee in- 
vites suggestions that might be helpful in the 
consideration of this matter. The committee is 
likewise making a study of how this subject is 
handled in other states and expects to furnish a 


comprehensive report to the Association at or be- 


fore its next convention. 


EXPEDITING CHANCERY PROCEDURE—E. J. 


L’Engle, Jacksonville, Chairman. 

A stupendous amount of painstaking work has 
been done by this committee. The report of the 
committee submitting a proposed bill for the re- 
vision of chancery procedure was published at 
length in the October Law Journal. The proposed 
measure was published in pamphlet form and 
mailed to every lawyer in Florida without regard 
as to whether or not such lawyer was a member of 
the Association. Publicity was given to the pro- 
gram for the convention of Delegates of Local 


Bar Associations held at Ocala on November 7, — 


and at this meeting the program ‘was devoted to 
the continuous discussion of this vital” subject. 
The conference was well attended and numerous 
constructive suggestions and critcisms were of- 
fered. A report of the proceedings containing 
these criticisms is in the hands of the committee, 
which was continued under a resolution directing 
its further consideration of the subject and that 
upon its report to be submitted at the next con.- 
vention of the Association, that final action be 
taken. It is anticipated that some measure will 
be arrived at so that its passage may be recom- 
mended to the Legislature by the Association. A 


great work is being accomplished by this com- 
mittee. 


JUDICIAL SECTION AND RULE MAKING POWER. 


Judge Will H. Price, Miami, Chairman. 

There is a background of years of activity within 
the Association on this subject in the hands of 
the committee. The committee, however, has not 
yet formulated any definite recommendation. 


REAPPORTIONMENT OF JUDICIAL CIRCUITS.— 


Martin H. Long, Jacksonville, Chairman, and Mem- 
ber from the State at Large. Judge William J. 
Hunter of Tampa represents the First Congres- 
sional District. Honorable T. T. Turnbull of Mon- 
ticello, the Second Congressional District. Hon- 
orable J. E. D. Yonge of Pensacola, the Third Con- 
gressional District. and Honorable James E. Cal- 
kins of Miami. the Fourth Congressional District. 
This Committee has been very active in the gath- 
ering of detailed information in the various coun- 
ties and circuits and is assembling this informa- 
tion for study and for specific recommendations. 


PSYCHIATRIC JURISPRUDENCE.—W. B. Dicken- 


son, Tampa, Chairman. 

The Florida Medical Association has appointed Dr. 
H. Mason Smith, Dr. Ralph Green, and Dr. W. H. 
Spiers as its committee on this subject and to co- 
operate with the committee of the State Bar Asso- 
ciation. Some constructive suggestions have been 
offered by members of the Association’s Commit- 
tee, which are now being considered by such com- 
mittee. It is expected that the report of this Com- 
mittee will offer a number of meritorious sug- 
gestions for the serious consideration of the As- 
sociation. 


DOMESTIC RELATIONS AND JUVENILE DELIN- 


QUENCY—Judge Edith M. Atkinson, 
Chairman. 

The committee believes that the establishment of 
Courts of Domestic Relations in the more pop- 
ulous counties of the state would be advantageous 
and would give needed relief to the overcrowded 
chancery courts, but, due to the present adverse 
conditions in the state, believe it not advisable 
to present to the next Legislature measures creat- 
ing such courts. 

The committee recommends a Court of Domestic 
Relations as a branch of the Circuit Court in 
counties having two or more Circuit Judges, 
which Court of Domestic Relations could be es- 
tablished without amendment to the Constitu- 
tion, one of the Judges in the Circuit to preside 
over such division. The Court of Domestic Rela- 
tions to have jurisdiction of divorces, separate 
maintenance, alimony, custody of children and 


Miami, 


‘such other kindred matters as may be provided 


by law; such Court likewise to have a simplified 
form of pleading and practice, without regard to 
the statutes and rules relating to pleading and 
practice in Courts of Equity, such Court to have 
trained probation officers and sufficient clerical 
help to keep adequate records regarding all do- 
mestic problems coming to the attention of the 
Court. 

As to Juvenile Laws, the Committee endorses the 
report of the Governor’s Advisory Committee, ap- 
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pointed by virtue of a resolution of the 1929 Leg- 
islature, working in comjunction with the State 
Board of Public Welfare, and recommends that 
the Florida State Bar Association lend its aid in 
the preparation of bills to be introduced at the 
next Legislature for the purpose of having the 
same enacted into law. 
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CONCLUSION. 

The Chairman and members of each of the stand- 
ing and special committees of the Association will wel- 
come any suggestions from any member of the Asso- 
ciation, either on the items herein above referred to or 
on other matters properly cognizable by such several 
committees. 

R. A. HENDERSON, JR., 
President. 
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REPORT OF THE SECRETARY 
CONFERENCE OF DELEGATES OF LOCAL BAR ASSCCIATIONS 


To the President and Members of the Florida State 
Bar Association: 

I beg leave to report to you that on Friday, No- 
vember 7, 1930, the Conference of Delegates of Local 
Bar Associations assembled in Ocala, Florida. This 
was the 7th meeting of the Conference and was by 
far the largest ever held, and was attended by dele- 


gates from the following associations, as shown by the 


report of the credentials committee: 
Florida State Bar Association, delegates at large. 
Jacksonville Bar Association. 
Clearwater Bar Association. 
Twenty-fourth Judicial Circuit Bar Association. 
Brooksville Bar Association. 
Seventeenth Judicial Circuit Bar Association. 
Lakeland Bar Association. 
Twenty-sixth Judicial Circuit Bar Association. 
Tallahassee Bar Association. 
St. Petersburg Bar Association. 
Eighth Judicial Circuit Bar Association. 
Society of the Bar of First Judicial Circuit. 
Volusia County Bar Association. 
Polk County Bar Association. 
Highlands County Bar Association. 
Palm Beach Bar Association. 
Putnam County Bar Association. 
Twenty-fifth Judicial Circuit Bar Association. 
Lake County Bar Association. 
Lake City Bar Association. 
Sarasota County Bar Association. 
Hillsborough County Bar Association. 
Punta Gorda Bar Association. 
Lee County Bar Association. 
Dade County Bar Association. _ 
Ocala Bar Association. 
The meeting was presided over by Mr. R. A. Hen- 
derson, Jr., President of the Florida State Bar As- 


sociation, and the attached program was made the or- 
der of the day: 


PROGRAM 
Conference of Delegates of Local Bar Associations 
Headquarters—HOTEL MARION—Ocala, Florida 
November 7, 1930—9:30 A. M. 
.ASSEMBLE—Etta Theatre 
R. A. HENDERSON, JR. 
President of Florida State Bar Association 
Presiding 
: Ep R. BENTLEY, Secretary 
Address of Welcome—By Judge W. S. Bullock of 
Ocala Bar Association. ; 
Response—By Mr. John C. Cooper, Jr., on behalf of 
the Convention. 


ROLL CALL 
Minutes of Previous Meeting 


Discussion of Report of Committee on Expediting 
Chancery Procedure—Led by Mr. E. J. L’Engle, 
Chairman, and members of the Committee. 

(See Printed Report in September, 1930, Issue of Law Journal) 
(Any changes or modifications to be suggested must be 

first prepared in writing and filed with the Secretary. Discus- 


sions from the floor by any individual on any section will be 
limited to three minutes). 


12:30 P. M.—Adjournment for Luncheon. 

12:45 P. M.—Luncheon—Presiding: Mr. R. A. Buford; 
at Hotel Marion. 

Address—By George P. Garrett of the Orlando Bar. 

2:00 P. M.—Reconvene in loggia of Hotel Marion. 

Continuation of Discussion of Report of Committee on 
Expediting Chancery Procedure. 

Business Session. 

Adjournment at 5:30 P. M. 

6:30 P. M.—Delegates, Members of Bar and Ladies In- 
vited to Chicken Pillau Dinner and Dance at Silver 
Springs as Guests of Ocala Bar Association. 

8:30 P. M.—Meeting of Executive Council, Florida 
State Bar Association. 

November 8, 1930—‘“‘Home-Coming” and Alabama- 
Florida Football Game and Dedication of New 
Stadium at Gainesville. 


Mr. E. J. L’Engle, Chairman of the Committee 
on expediting Chancery procedure, made a general 
statement of the work and progress of the commit- 
tee. He discussed suggestions made in various letters 
from members of the bar published in the October is- 
sue of the Law Journal and also certain additional let- 
ters written after that issue of the Law Journal went 
to press. 

The conference then took up for discussion the 
proposed bill relating to pleading, practice and pro- 
cedure in Courts of Equity (as printed on page 201 of 


the September issue of the Law Journal). There is at- 
tached to this report a summary of this discussion 
section by section. The text of the bill has not been 
reprinted as it has heretofore been printed in full. 
There is also attached to this report copies of certain 
letters discussed and which were not printed hereto- 
fore. The letters printed on page 284 of the October 
issue of the Law Journal were also considered. 

At the conclusion of the discussion Mr. Thos. B. 
Adams of Jacksonville offered as a substitute for the 
report of the committee a bill, draft of which is here- 
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in set out, and he then moved the approval and adop- 
tion of that form of bill as a substitute for the bill 
recommended by the committee. The form of proposed 
bill presented by Mr. Adams is as follows: 

A BILL TO BE ENTITLED: 

AN ACT Relating to Pleading, Practice and Pro- 
cedure in Courts of Law and in Courts of Equity in 
the State of Florida. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

Section 1. That the Supreme Court of Florida shall 
have power to prescribe from time to time the rules, 
forms of process, writs, pleadings, motions and the 
practice and procedire in civil actions at law in the 
several courts in the State of Florida. 

Secton 2. That the Supreme Court of Florida shall 

have power to prescribe from time to time the rules, 
forms of process, writs, pleadings and motions and 
the practice and procedure in suits in Equity in the 
Circuit Courts and in the Supreme Court of the State 
of Florida. 
. Section 3. That rules adopted by the Supreme 
Court of Florida in actions at law as provided in Sec- 
tion 1 hereof, and all rules adopted by the Supreme 
Court of Florida in Equity as provided in Section 2 
hereof shall take effect at such time after their pro- 
mulgation as may be designated by the Supreme Court 
of Florida, and thereafter all laws in conflict therewith 
shall be of no force or effect, provided, however, that 
rules so adopted by the Supreme Court of Florida shall 
neither abridge, enlarge or modify the substantive 
rights of any litigant. 

Section 4. That all laws and parts of laws in con- 
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flict herewith be and the same are hereby repealed. 

Mr. Adams stated in substance his reasons for 
moving the proposed adoption of the proposed substi- 
tute. 

The argument prepared by Mr. Adams in support 
of his substitute is attached as part of this report. 
The substitute proposed by Mr. Adams was not adopt- 
ed by the conference. Thereupon a motion was made 
by Mr. J. C. Cooper, Jr., seconded by Mr. R. F. Ma- 
guire and adopted by the conference as follows: 

“Be it resolved that we approve in principle, but 
not in detail, the proposed bill for reform of equity 
practice, and recommend to the Florida State Bar As- 
sociation, that the joint committee considering the 
question of reforming equity practice be continued un- 
til the annual conference of Delegates, as a Special 
Committee for that purpose; that said Committee shall 
further consider the subject in the light of the dis- 
cussion at this meeting, and such further suggestions 
as the Committee may receive after giving the pro- 
posed bill full publicity among the Bench and Bar, and 
that the matter be called up for final action at the 
annual conference of delegates in Daytona Beach in 
January of next year.” 

After expressing appreciation to the committee 
for its careful and painstaking work in the prepara- 
tion of its report, and thanking Ocala and the Ocala 
Bar for the courtesies extended for the meeting, the 
Conference adjourned. 


Respectfully submitted, 
ED. R. BENTLEY, 


Secretary. 


LETTERS FROM MEMBERS OF THE BAR DISCUSSED AT CONFERENCE OF DELEGATES (these 
letters are in addition to those printed in the October issue of the Law Journal which were likewise dis- 


cussed). 


(WESTERN UNION TELEGRAM) 
Perry, Fla., Nov. 6, 1930. 
Hon. R. A. Henderson, Jr., 
Care State Bar Association Meeting, 
Ocala, Fla. 
I suggest the following amendment first para- 
graph Section 45 of Chancery Practice Bill: 

“Time for Taking Testimony: When any 
Chancery cause shall be at issue and shall not 
have been set for trial before the Court the court 
of its own motion or upon application of either 
party after due notice to the opposite party shall 
enter an order fixing the time within which the 
testimony in the cause shall be taken and if no 
such order shall be made then three months from 
the time a cause is at issue and no longer shall be 
allowed for the taking of testimony therein pro- 


vided however that the time for taking the testi- 
mony in any cause may be extended at any time 
by special order of the court in its discretion or 
by written stipulation of the parties or their so- 
licitors filed in the cause. No testimony taken 
after the period of time allowed or the period of 
extension shall be considered as evidence in the 
cause.” 


W. T. Hendry. 


DeLand, Fla., November 5, 1930. 
Honorable E. J. L’Engle, 


Chairman Committee for Revision of 
Florida Chancery Practice, 
Jacksonville, Florida. 
Dear Sir: 
At your invitation I submit a few suggestions re- 


J 
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lating to the proposed revision of our chancery prac- © 
tice. 


Section 20, it appears to me that before the 
order or decree of the Court be entered the plead- 
ing should be actually amended in order to keep 
the record clear and prevent surprise of the party 
or parties at the final hearing. 

Section 25, I suggest that if this section be 
intended to apply to all motions that it be amend- 
ed by interpolating in the first line after the word 
strike “all or any part of a pleading.” 

Section 30, it is not clear to me as to whether 
this section is intended to affect or be governed 
by the provision of Section 25 or whether the 
filing of such motion automatically stays the pro- 
ceeding until ruled upon by the Court. 

Section 35, does a motion to test the suffici- 

ency of a counter-claim automatically stay pro- 
ceeding and postpone the joinder of issue until 
ruled upon? If overruled will issue be considered 
as joined on the date the answer asserting the 
counter-claim was filed? May a motion be filed 
to strike a part of the answer setting up a count- 
er claim? 

Section 37, from the language of this section 
it appears that injustice might be done by requir- 
ing a defendant served by publication to file an 
answer within one day for it appears that as the 
statute now provides, the return day of the no- 
tice to a defendant by publication may be on a 
day other than a rule day. 

Section 45, I suggest that this section be 
drafted so as to make it perfectly clear as to 
whether the Court may further extend the time 
for taking testimony after the expiration of time 
fixed in a prior order. It occurs to me that the 
Court certainly would have such power under this 
section but in order to prevent any misunder- 
standing I make this suggestion as to the change 
of the language. 

Section 46, I suggest that the language be 
changed so as to make it perfectly clear that a 
witness will not be in contempt for failure to ap- 
pear after being summoned unless his per diem 
and mileage has been paid or tendered to him if 
demanded by him at the time process is served 
upon him. 

Section 48, does this rule contemplate that 
each party to the suit shall advance the money to 
pay for his own witnesses at the time they are 
examined? 

Yours very truly, 
J. E. Futch. 


304 North Main Street, 
Ocala, Florida, November 5, 1930. 
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Mr. D. Niel Ferguson, 
Ocala, Florida. 
Dear Mr. Ferguson: 

I make the following suggestions in regard to the 
proposed act relating to chancery proceedings which 
is to be considered by the meeting of the State Bar 
Association: 

I think Section 4937, Compiled General Laws, re- 
lating to compensation of the masters in chancery, 
ought to be completely revised and a new section on 
that subject included in the proposed act. Heretofore 
there has been much diversity in practice in the dif- 
ferent circuits in this respect, resulting in confusion, 
and sometimes in imposing heavy burdens on litigants. 

The fees should be readjusted and made as specif- 
ic as practicable. 

The practice of applying to the court for special 
or extra allowances to masters should be restricted to 
those cases in which the compensation fixed in the 
statute is, in the judgment of the court, inadequate, 
in view of the time «1d labor actually and necessarily 
employed in the case. 

Where the reference requires findings of law and 
fact, reasonable fees should be allowd on the basis of 
a fixed per diem. 

Section 4937 allows 25 cents per hundred words 
for taking a deposition. As stenographers are now 
employed for this purpose, and in practice are paid 
separately, such a provision is unnecessary. 

A per diem allowance should be made for cases 
not contested, which should of course be smaller in 
amount. 


Fees of examiners should also be provided for on 
a per diem basis. 

The pay of stenographers taking testimony be- 
fore masters or examiners should be fixed by statute, 
and not left to be adjusted by a court order. 


APPOINTMENT OF MASTERS REGULAR 
OR SPECIAL 

In order to secure the best material and talent for 
regular or standing masters, I think the law should 
provide that these’ shall serve in ail cases, and that 
special masters shall not be appointed except in those 
cases where the regular masters may be for some 
cause disqualified, or in cases where in the judgment 
of the court, justice to the litigants shall require the 
appointment of a special master. The general prac- 
tice of agreeing upon special masters and having same 
appointed renders the office of regular or general 
master undesirable, and makes it difficult, if not im- 
possible, to secure the proper persons for that service. 

Unless the proposed Act shall contain some pro- 
visions along the line of the above suggestions, I think 
it would fail to properly cover the whole subject of 
equity practice and procedure. 
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Masters, general or special, and also examiners, 
should be required in every case to submit with their 
report an itemized statement showing the time actual- 
ly and necessarily employed in the performance of 
their duties under the reference, and specifically set- 
ting forth the amount charged or claimed for all serv- 
ices specified in the statute. 

Very truly yours, 
R. L. ANDERSON. 


First National Bank Building, 


St. Petersburg, Fla., Nov. 3, 1930. 
Mr. R. A. Henderson, President, 


Florida State Bar Association, 
Fort Myers, Florida. 
Dear Mr. Henderson: 

I am just in receipt of copy of a proposed act for 
the revision of the Florida Chancery Practice, which 
is to be submitted to the convention on November 7th 
at Ocala. I have carefully examined this proposed act 
and am heartily in favor of the same. However, I 
am at a distinct loss to understand why the U. S. Fed- 
eral Rule 7014 was omitted. -It seems to me that if 
there is one rule on which the bench and bar should 
unanimously agree, it is this one. I can see no reason- 
able grounds for objecting to findings of fact by the 
Court of first instance. If this rule was adopted it 
would expedite the work of the Appellate Court 90% 
in Chancery matters. There would be no reasonable 
cause for the Court or counsel either wading through 
the voluminous testimony of a Chancery record of 
several hundred pages. 

This rule would greatly expedite preparation of 
appeals in Chancery matters as you would have some- 


thing definite to base an assignment of error on and 


to which to direct the attention of the Appellate 
Court. It is my opinion that entirely too much weight 
has been given to the decrees of Chancellors in this 
State, and I have frequently witnessed many miscar- 
riages of justice where if this rule had been in effect, 
the unsuccessful litigant could have easily secured his 
rights and demonstrated the soundness of his conten- 
tions. 

The adoption of Rule 7014 would greatly expedite 
the work of the Appellate Court in that on the ex- 
amination of a record, they could examine the findings 
and the testimony in support thereof and it would be 
unnecessary to go through a voluminous record. 

The adoption of this rule would have many other 
advantages among which, in my opinion, it would tend 
to the development of the Bar of this State as a whole. 
It would tend to eliminate the haphazard practitioner 
and the shiftless lawyers. With this rule in effect it 
would become imperative for every Chancery practi- 
tioner to familiarize himself with the testimony and 
the law of the case and he could not pass this responsi- 


bility on to the Court. In this way it would tend to 


make better lawyers although it might be hard on a 
small percentage of the Bar. 

A few days ago in a conversation with U. S. Dis- 
trict Judge Akerman of Tampa, I asked him what he 
thought of the adoption of this rule by the Federal 
Courts and he stated that he considered it was a dis- 
tinct step toward the development of a better class of 
Chancery: practitioners. Since this rule has gone into 
effect, Judge Akerman requires the lawyers on each 
side to submit to him a statement of the findings of 


fact and conclusions of law as the same appears to 


them and from these two statements, he prepares his 


own findings of fact and conclusions of law, which is’ 


entered of record, and is certified to the Appellate 
Court in the event an appeal is taken. In this con- 
nection, I also wish to call your attention to a state- 
ment of this new rule in Hopkins Federal Equity 
Rules, page 290, 7th edition. Following this rule ap- 
pears this note by Judge Hopkins: 

“OCCASION OF THE RULE—This rule re- 
sulted from numerous cases in which the Appel- 
late Courts have deplored the absence of findings 
by the Courts of first instance, from the appeal 
record.” 

A rule similar to the foregoing was upon recom- 
mendation of the Appellate Courts, enacted by the 
Legislature of Tennessee in 1912. At that time the 
Supreme Court and Court of Appeals of Tennessee 
were approximately two years behind in hearing ap- 


peal cases. Since the adoption of this rule the Appel- 


late Courts of that State have cleared up their con- 
gested dockets and a Chancery case is disposed of in 
some thirty to sixty days when appealed. 


Nothing is more discouraging to the average law- 
yer and more particularly to his client than to have a 


case remain in the hands of an Appellate Court for 
from one to three years. Judges, after all, are only 
men and it is impossible for them to wade through 
some of the bulky and ill-prepared Chancery records, 
which go up on appeal in any reasonable time. There 
is no reason why this burden and handicap should con- 
tinue. If Rule 7014 was adopted a Judge could take 


any Chancery record and in some thirty minutes to 


an hour ascertain what the exact facts are, and 
whether the findings of fact by the Chancellor are 
supported by the testimony. 

I can conceive of nothing which would prove of 
greater benefit to lawyers of this State in the future 
than the adoption of this rule and I want to urge upon 
you to see that the same is included in the proposed 
act. I am taking the liberty of writing Mr. John C. 


Cooper and E. J. L’Engle relative to same and will ap- 
preciate it if you will also call this to their attention. 


I have talked to Judge Strum and he has expressed 
himself to be heartily in favor of the adoption of this 
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rule. Both of our local Circuit Judges here, Judge 
Bird and Judge Hobson, have expressed themselves 
favorably to the adoption of this rule. 

_ Mr. Richard G. Key has been present in the office 
while I have dictated this letter and he requests me to 
state that he heartily concurs in the same. 

Trusting that I will have the pleasure of seeing 
you when you are in St. Petersburg and discussing this 
matter further, I beg to remain, 

Sincerely your friend, 
J. CARL LAMBDIN. 


Jacksonville, Fla., Oct. 21st, 1930. 
Mr. E. J. L’Engle, 
Attorney-at-Law, 
Law Exchange Building, 
Jacksonville, Florida. 
Dear Mr. L’Engle: 

I have read with a great deal of interest the pro- 
posed act relating to pleading, practice and procedure 
published in the last issue of the Law Journal. I was 
asked to write to the Journal and make any sugges- 
tions respecting it which occurred to me, but it is 
such a splendid piece of work that I hesitate to do so. 
One or two relatively unimportant things occurred to 
me. I prefer to convey these direct to you rather than 
presume to have them printed. 

Section 29—Would it be better to have all process, 
whether for personal or constructive service, return- 
able to rule days? This may be debatable but I am 
old fashioned enough to stick to the rule days. I have 
never liked the Federal practice of making process re- 
turnable to other than rule days. 

Section 34—A copy of an answer asserting a 
counter-claim ought to be served on all parties, 
whether plaintiff or defendant, whose rights are or 
may be affected and proof of such service made a mat- 
ter of record. Instances have arisen under the present 
practice where a defendant has filed an answer con- 
taining a counter-claim on the appearance day and 
taken a decree pro confesso against the plaintiff on 
the next succeeding rule day. This is intolerable and 
should not be made possible. 

Section 38 should be made to conform to any 
changes made in Section 34 along the lines above 
indicated. 

Section 44—Would it be a good idea to expressly 
provide for taking depositions on open commissions”? 
The bill may authorize this but I would like to see it 
made plain that accommission could be issued for any 
witness, either resident or non-resident, and without 
filing any written interrogatories. 

Section 50—I would like to see the act expressly 
recognize the right of any party desiring to subpoena 
a witness to have, at his option, the clerk issue the 
subpoena instead of the master. The subpoena issued 
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by the master is usually typewritten. They do not 
possess any official appearance and witnesses are like- 
ly to regard them lightly. This is unimportant. 

I believe, however, in Section 55 it might be well 
to provide that the master shall have power to compel 
the attendance of witnesses. I am not clear in my own 
mind how the power is going to be enforced but I am 
impressed that the effect of it will be good. 

Section 70 is splendid. I am just a little afraid 
that a loophole is provided to get out. May I suggest: 

No general objections to testimony on the ground 
of irrelevancy, immateriality or incompetency or other 
ground not pointing out some specific matter of law 
shall be taken down or reported by an examiner or 
commissioner or a general or special master, but ir- 
relevant, immaterial or incompetent testimony may 
be stricken on motion after due notice at or before the 
final hearing. 

Do you think it would be right to make it a felony 
for any lawyer to clutter up the record with a lot of 
fool objections, none of which he could’ possibly hope 
to have sustained? I will vote for this. 

The act drawn with care by experts is really too 
good to be tampered with by amateurs, so I make 
these suggestions with some diffidence. I would be 
entirely too happy to see it passed as it is without 
changing a letter in it. 

Sincerely yours, 
ROBERT H. ANDERSON. 


Tampa, Fla., October 10th, 1930. 
Honorable John U. Bird. 
Chairman, 
Clearwater, Fla. 
Dear Judge: 

I thank you for your letter of the lst inst. re- 
minding me that I was designated to study Sections 
12, 13 and 17 of report of Committee on noteworthy 
changes, found on page 56 of the Law Journal of the 
State Bar Association, issue of April, 1930, and that 
I am to make report thereon at the next meeting of 
our Committee to be held at the Courthouse in Tampa, 
October 17th, at 2 o’clock. 

Section 13 of the Report of Committee on Note- 
worthy Changes reads as follows: 

“13. In that there are a number of counties 
in Florida where no newspaper is actually printed 
we recommend that Section 4666 C. G. L. 1927 be 
amended by striking out the language ‘printed 
either in whole or in part in the county where 
such publication is required to be made’ and in- 
serting in lieu thereof ‘published in the county 
where said publication is required to be made.’ ” 
I understand it to be the concensus of opinion of 

our Committee that this recommendation be followed 
and to that end, I have prepared and hand you here- 
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with enclosed, draft of a proposed statute making such 
amendment. 

Section 12 of the Report of the Committee on 
Noteworthy Changes reads as follows: 

“12. That ‘Chapter 13669, Session of 1929, 
amending Section 4910 C. G. L. 1927, relating to 
demurrers to answer in chancery be amended so 
as to provide for all answers, whether under oath 
or otherwise, and for all cases, that the suffici- 
ency of such answer may be fully tested by de- 
murrer.” 

Section 17 of the Report of the Committee on 
Noteworthy Changes reads as follows: 

“17. That the personal signature of defend- 
ants to answers and demurrers in chancery cases 
should not be required.” 

It occurred to me that the matters dealt with in 
the two sections above quoted, relating as they do to 
chancery pleading and practice, would be considered 
and dealt with by the Special Committee on Expedit- 
ing Chancery Procedure, of which Mr. E. J. L’Engle 
is Chairman; and that it would not only be a duplica- 
tion of effort but also possibly tend to confuse the 
situation if our Committee should undertake to make 
recommendations on these two matters which might 
prove to be divergent to the recommendations of Mr. 
L’Engle’s Committee. The report of such Special 
Committee is published in the September issue of the 
State Bar Association Journal which has just been 
‘received, and included in such report is a draft of a 
proposed act to carry into effect the recommendations 
of that Committee. 

Section 30 (page 205 of the Journal) deals with 
defenses and how presented, and provides, among 
other things, that “demurrers and pleas are abol- 
ished.” Every defense in point of law arising upon 
the face of the bill, whether for misjoinder or non- 
joinder or by reason of the insufficiency of fact to 
constitute a valid cause of action in equity, which 
might heretofore have been made by demurrer or plea, 
shall be made by motion to dismiss or by a like motion 
contained in the answer.” 

Section 31 (page 206 of the Journal) deals with 
the answer in chancery and its contents, providing, 
among other things, that “the signature of the solici- 
tor to the answer shall be sufficient without the signa- 
ture of the defendant and without the seal of a cor- 
porate defendant.” 

The two sections of the proposed statute above 
referred to would dispose of the recommendations con- 
tained in Section 17 of the Report of Committee on 
Noteworthy Changes, above quoted, and I heartily 
recommend that our Committee simply endorse the 
recommendation of Mr. L’Engle’s Committee on this 
subject. 

Section 35 (page 207 of the Journal) provides 


among other things that “exceptions for insufficiency 
of an answer are abolished” and that the sufficiency 
of any affirmative defense, set-off or counter claim 
contained in an answer may be tested by a motion to 
dismiss the same. 

Section 36 (page 207 of the Journal) provides for 
motion for decree on bill and answer: “The plaintiff 
may at any time before the time for taking testimony 
has expired, move for a decree on bill and answer and 
if the motion be overruled, the plaintiff shall have the 
right to proceed to trial notwithstanding the motion 
or order thereon; and, if the answer be found insuf- 
ficient as a defense, but amendable, the court may per- 
mit it to be amended on such terms and conditions as 
may be equitable.” 

The effect of the two sections above referred to 
and quoted meets the evils sought to be remedied by 
Section 12 of the Report of Committee on Noteworthy 
Changes, and I heartily recommend that our Commit- 
tee simply endorse the recommendations of Mr. L’En- 
gle’s Committee on these points. 

I am sending a copy of this letter, which is in the 
nature of a report of a sub-committee, to the other 
members of our committee, as suggested by you, so 
that at the meeting which is to be held on the 17th 
inst., the other members of the committee will be pre- 
pared to discuss the recommendations herein con- 
tained. 

Very truly yours, 
JAS. W. MORRIS. 


Tampa, Fla., Oct. 6th, 1930. 
Mr. E. J. L’Engle, 


207 Law Exchange Bldg., 
Jacksonville, Florida. 
Dear Mr. L’Engle: 
I happen to be a member of a committee of the 
Florida State Bar Association of which Judge John 
U. Bird is chairman. This committee is charged with 
the duty of making a study of certain sections of a 
report of a committee on noteworthy changes in a 
statutory law, which was considered at the 1930 An- 
nual Convention of the Bar Association. Of the sec- 
tions of such report under consideration several have 
been referred to me, as a sub-committee, for a pre- 
liminary study and report. Included in those so re- 
ferred are the following: 
“12. That Chapter 13660 Session of 1929 
amending Section 4910 C. G. L. 1927, relating to 
demurrers to answer in chancery be amended so 
as to provide for all answers whether under oath 
or otherwise, and for all cases, that the suffici- 
ency of such answer may be fully tested by de- 
murrer. (See page 57, issue of Florida State Bar 
Association Law Journal, issue of April, 1930). 
“17. That the personal signature of defend- 


il 
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ants to answers and demurrers in chancery cases 
should not be required. (See page 58, issue of 
Florida State Bar Association Law Journal, is- 
sue of April, 1930.)” 

It is my understanding that a committee of the 
State Bar Association of which you are chairman, now 
has under consideration recommendations for the re- 
vision of chancery practice generally, and it therefore 
occurs to me that the questions embraced in para- 
graphs 12 and 17 of the report above referred to, are 
matters which would be considered by your commit- 
tee. If this is correct I can see no point, and possibly 
disadvantage, in the committee of which I am a mem- 
ber, making any report whatsoever on those two par- 
ticular matters. It would not only be a duplication of 
effort, but might even tend to confuse the council, 
should the recommendations on these two points be 
different. 

Will you be so good as to advise me if these mat- 
ters are to be dealt with in the report of your com- 
mittee? 


Yours very truly, 
JAS. W. MORRIS. 


October 31, 1930. 
Mr. Claibourne Phipps, 

Attorney at Law, 

Wallace S. Bldg. 

Tampa, Florida. 

Dear Mr. Phipps: 

Section 37, Article V, of the Constitution provides 
that the style of all process shall be “The State of 
Florida.” Section 4 of the proposed new chancery bill 
omits the word “The”. This may have been an over- 
sight but I felt it might not be amiss to call your at- 
tention to it. 

Section 37 of the proposed bill provides for the 
filing of answer on rule day next succeeding that 
fixed for the entry of an appearance. Section 27 pro- 
vides for amendment of bill as of course before answer 
filed but copy to be furnished defendant or solicitor 
if amendment is filed after appearance. It strikes me 
that Section 27 would make it possible for an amend- 
ment to be filed and copy furnished opposing counsel 
the day before answer is due. If I am correct in this 
-an addition to Section 27 by way of amendment would 
be in order; in effect as follows: “Provided that in 
case of amendment as of course within ten days be- 
fore the rule day upon which answer or other plead- 
ing shall be due, then and in such case such answer or 
other pleading shall be stayed until the next succeeding 
rule day thereafter.” 

I trust you will not consider it an assumption of 
any undue liberty in suggesting to you as chairman 
of. the delegates to Ocala that, in my opinion, the pro- 
posed bill will provide far more acceptable to the 
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Florida Bar in general than would be the case in the 
event of an attempt to adopt the Federal practice in 
toto. For instance, the necessity of filing answer with- 
in twenty days after service without previous appear- 
ance would, it seems to me, represent an innovation 
that would work an inconvenience at least seemingly 
out of proportion to the advantage to be gained by the 
slight saving of time, especially since we have probably 
all become accustomed to our rule days for the filing 
of pleadings. In addition I do not find where any Fed- 
eral rule provides for constructive service, which would 
require some special rule conformable to U.S. C.. 28/118 
or our own statutes covering substituted service. 

If my recollection is correct you expressed your- 
self as favorable to the incorporation of a special sec- 
tion, or sections, to take care of service by publica- 
tion, in the proposed new act, and it is my personal 
thought that this should be done. 

With kindest personal regards, I am, 

Very truly yours, 
(Signed) C. N. SMITH. 


Tampa, Fla., November 3, 193.9. 
Honorable E. J. L’Engle, 
Jacksonville, Florida. 
Dear Mr. L’Engle: 

IN RE: Proposed Chancery Procedure Act. 

It occurs to me that you might be interested in 
having advance notice of the action of the Hillsbor- 
ough County Bar Association on last Friday with ref- 
erence to the above Act. A committee of which I was 
Chairman was appointed at the previous meeting for 
the purpose of making recommendations to the Asso- 
ciation so that it could instruct its delegates to the 
Ocala meeting. This committee recommended that the 
last clause in paragraph 20, to which you particularly 
call attention in the note appended to that Section, 
be eliminated. 

The committee also recommended that recom- 
mendation be made to the State Bar Association that 
your committee be continued with the request that the 
scope of the proposed Act be enlarged to include such 
matters as service by publication and suits against un- 
known parties. 

Both of these recommendations were approved by 
our Association and in addition the Association dis- 
approved of the last sentence in Section 52. 

I am writing you this letter so that you may be 
advised of the action of our Association and the mat- 
ters which will be presented at Ocala by our delegates. 

Yours very sincerely, 
CLAIBOURNE M. PHIPPS. 


November 6, 1930. 
Mr. John C. Cooper, Jr., 
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Editor Law Journal, 
P. O. Box 223, 
Jacksonville, Fla. 
Dear Sir: 

RE: PROPOSED REVISION OF FLORIDA 
CHANCERY PRACTICE. 

My reading of the “Act relating to Pleading, Prac- 
tice and Procedure in Courts of Equity,” proposed by 
the Legal Reform Committee of the Florida State Bar 
Association, and the letters of members of the asso- 
ciation on the subject, published in the October, 1930, 
issue of the Law Journal, prompts the writing of this 
letter to set forth my views. 

The letter of Mr. M. L. Mershon, of the Miami 
Bar, is a good demurrer to the proposed Act; and I 
think should be sustained in every respect, and the act 
amended accordingly. 

According to the report of .the Committee of 
which Mr. L’Engle is Chairman it seems that the Com- 
mittees have already considered and decided adversely 
proposals like those contained in the two letters of Mr. 
Thomas B. Adams, of Jacksonville. 

As to the proposals contained in the other letters 
I have no comment to make except that they seem to 
be worthy of serious consideration. 


Section 32 of the proposed act omits to make pro- 


vision as to the manner of serving a copy of the answer 
upon parties who have no solicitor of record, or whose 
residence is unknown, or against whom a decree pro 
confesso may have been entered. This defect also ex- 
ists in our present statute. Judge W. I. Freeland, of 
Miami, called this to my attention; and you will no 
doubt hear from him as to the matter. 
Very truly yours, 
ALFRED E. SAPP. 


St. Petersburg, Florida, 
November 8, 1930. 


E. J. L’Engle, Esquire, 
Chairman—Committee on Judicial 
Administration and Legal Reform, 
207 Law Exchange, 

Jacksonville, Florida. 

Dear Sir: 

The following suggestion is respectfully advanced 
as to Section 60 of the proposed bill relating to equity 
practice. 

The practice of the Sixth Judicial Circuit is based 
upon the assumption that Florida Equity Rule 84, 
which is substantially identical with this section, ap- 
plies solely to Master’s Report prior to final hearing 
and has no application to Master’s Reports of Sale. 

Accordingly there has grown up a practice in 
this circuit of filing Master’s Reports of sale before 
the Court ex parte and obtaining orders of confirma- 
tion thereon without either notice or opportunity for 
the defendant to be heard unless a deficiency decree 
against the defendant is desired. 

This practice has always appeared unfair nor 
does the defendant’s right to file petition for rehearing 
of the order confirming sale or to appeal therefrom 
afford adequate protection to his rights. This arises 
from the fact that under the practice Master’s Deed 
to a third party is made, delivered and filed for rec- 
ord, in many cases, within a few hours after sale. 

It appears to the writer that the new rules should 


cover this inequitable situation and I therefore sug-. 


gest that Section 60 be amended by the addition of a 
short sentence substantially as follows: 


“This section shall apply to Master’s Reports 
of judicial sale.” 


The writer respectfully asks consideration by the 
committee of this suggestion. 


Respectfully yours, 
E. C. WATSON. 
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SUMMARY OF DISCUSSION AT THE CONFERENCE OF PROPOSED BAR DELEGATES. 
ON THE CHANCERY PROCEDURE ACT : 


Section 1—Rule Days. No discussion. 

Section 2—Motions Grantable as of Course by 
the Clerk. No discussion. 

Section 3—Action at Law Erroneously Begun as 
Suit in Equity; Transfer. 

Mr. Vining, of St. Petersburg, inquired, if in the 
event an order be entered for transfer, whether or not 
such order would be taken up as a chancery matter or 
treated as a law matter. One of the members of the 
committee indicated that it had discussed the question 
and believed the same practice would prevail as pre- 
vails in the Federal Court, namely, that the case would 
go to the law court and there the pleadings would have 
to be remodeled and the case would proceed as a law 
case. Mr. Vining further inquired as to whether an 
interlocutory appeal would lie from an order transfer- 
ring the equity case to the common law side, or wheth- 
er it would be necessary to wait until the final outcome 
of the case. Mr. L’Engle replied that, speaking for 
himself and not for the committee, it was his opinion 
that an interlocutory appeal would lie. 

Section 4—Process, Mesne and Final. 

Mr. L’Engle referred the conference to the note 
printed with the section of the. bill in the October 
issue of the Law Journal, and indicated that the com- 
mittee was of the opinion that any redraft of the 
statutes as to process and service by publication was 
not within the scope of the committee’s authority. 

. Section 5—Summons in Chancery—How Issued— 
When Returnable. No discussion. - 


-- Section 6—Service and Return. No discussion. 


Section 7—Process in Behalf of and Against Per: 


sons Not Parties. No discussion. 

Section 8—Parties Generally: Intervention. 

For the committee, it was stated that the commit- 
tee had, as stated in the note to the section, inter- 
polated the words “unless otherwise ordered by the 
Court in its discretion” in the language copied from 
the Federal rule and that this language had been in- 
serted to meet the point raised at a prior discussion, 
namely, that without this language an intervenor 
could not question the justice of the Court, or other- 
wise act except in subordination to the case matter in 
the original bill of complaint. 

Section 9—Representatives of Class. No discus- 
sion. 

Section 10—Nominal Parties. No discussion. 

Section 11—Trustees May Represent Benefici- 
aries. No discussion. 

Section 12—Suit to Execute Trusts of Will: Heir 
as Party. No discussion. 

Section 13—Joint and Several Demands. No dis- 
cussion. 


Section 14—Suits by or Against Incompetents. No 
discussion. 

Section 15—Death of Party: Revivor. No discus- 
sion. 

Section 16—Death of Parties: Resisting Objec- 
tions. No discussion. 

Section 17—Defect of Parties: Tardy Objection. 
No discussion. 

Section 18—Pleadings: Technical Forms Abol- 
ished. No discussion. 

Section 19—Brevity and Relevancy in Pleadings; 
Motions to Strike; Exceptions Abolished. No discus- 
sion. 

Section 20—Amendments Generally. 

Mr. John E. Mathews of Jacksonville asked if the 
committee had considered that the language of the 
section was so broad as to allow an amendment, which 
would, in effect, constitute a departure. He referred 
particularly to the language in the last clause as fol- 
lows: “and, if necessary, all pleadings shali be regard- 
ed as amended in order to determine the cause in ac- 
cordance with right and justice.” Mr. Bedell, for the. 
committee, stated that he did not know that an 
amendment to a pleading in an equity cause would 
constitute a departure—that very often the reason 
for amending the bill is that the proof departs from 
the allegation of the bill—that there might arise a 
question as to when the statute of limitations becomes | 
effective, and whether it is such as to introduce a new. 
cause of action, and that this is a very technical mat- 
ter—that even in Common law proceedings, we often 
have amendments brought forward by replication or re- 
butter. 

Mr. Adams stated that the last clause of the sec- 
tion left a doubt as to what position an attorney may 
firid himiself in after the testimony has been closed 
and when he goes to final hearing—that there ought 
to be some method in pleading which would not take 
the opposite party by surprise—that the language in 
the section is too indefinite—that there should be 
some method indicating how the amendment is to be 
presented and in what form, so as to give the opposite 
party an opportunity to meet the new situation. 

Mr. Henderson indicated that the language would 
not be interpreted other than to permit the opportun- 
ity of curing variances in pleadings. 

Mr. Mathews stated that what he originally had 
in mind was whether or not the section would permit 
an amendment presenting practically a new cause of 
action, and if it did, whether there sould not be some 
way in which the opposite party could come in and 
meet the situation. He asked whether the language 
of the section would permit an amendment, which 
would, in substance, make a new cause of action, with- 
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out a provision permitting the defendant to answer the 
new cause of action. 

Mr. Bedell asked if there is anything in the sec- 
tion which would preclude the defendant or opposing 
party from answering the case matter on the amend- 
ment. 

Mr. Axtell, also for the committee, stated that too 
much detail could not be put into the statute—that 
we must rely upon the discretion of the court—that 
it is the view of the committee that the section would 
permit an amendment which might be made in order 
to get at the justice of the cause, but when the amend- 
ment was made, the other party would have an oppor- 
tunity, in the discretion of the court, to answer any 
new matter presented by any new pleading. 

Judge Hal W. Adams stated that the committee 
gave much consideration to this particular section— 
that it was the purpose of the section to have actions 
decided according to right and justice—that it would 
not be right to allow the complainant to amend the bill 
and then not give the defendant a right to answer. 

Mr. Phipps, of Tampa, stated that he spoke in be- 
half of the Hillsborough County Bar Association, and 
was opposed to any change that would do away with 
the provision that the allegations must conform to 
the proof in order to allow a recovery—that the de- 
fendant should have a right to go into court prepared 
to meet the questions stated by the other side—that 
there ought to be some provision put in the section to 
protect the defendant from having to go into court pre- 
pared to defend a case and then have the complainant 
come in and prove something else—that there should 
not be a premium on carelessness and inaccuracy, and 
there should be a premium on definiteness and ac- 
curacy—that he was not willing to get away from the 
proposition that the case as alleged must be proved 
and that if you prove some other case you are not 
entitled to recover. 

Judge Gaines indicated his agreement with Mr. 
Phipps. He stated that the section, in substance, put 
in the hands of the chancellor the right to decide the 
matter, regardless of the case made by the complainant 
himself—that this was almost as bad as it is said to 
be in Texas where “you can bring a suit for a sawmill 
and recover a pair of mules, regardless of the case made 
by the parties”—that nothing will tend to the proper 
administration of justice more than a definite, clear 
cut set of rules, and that the parties should then be 
held to these rules. 

Mr. Walker, of Bartow, stated that he was op- 
posed to laxness in pleadings and rules—that the sec- 
tion might encourage poor pleading. 

Mr. Carabello, of Tampa, agreed with the state- 
ment of Mr. Phipps—he further called attention to a 
case in which he had been engaged, in which Rule 19 
was invoked, in a Federal Court—that he represented 
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the defendant—that there was a complete failure of 
the case, which could not be proved as alleged, and 
the Judge had permitted an amendment to be made, 
which constituted a new case, the amendment being 
made to conform to the proof—that Judge Jones (in 
the Federal Court) thereupon ruled that the defend- 
ant could not reply. The case was settled and not ap- 
pealed from. But the committee feels that the rule 
should .be retained, something should be added to the 
rule to provide that if an amendment be made, the 
defendant should be permitted to meet the amendment. 

Mr. Garrett, of Orlando, indicated that he approved 
the section because he did not think it meant what 
the committee thought it meant—that he was satis- 
fied that the section meant that you couldn’t state a 
new case, and that if he thought a new case could be 
put in, he would be much troubled. 

Mr. Shackleford, of Tampa, suggested that the 
word “shall” in the last part of the section be changed 
to “not”, and that possibly there should be added the 
words “in the sound discretion of the court.” 

Section 21—Pleading Supplemental Matters. No 
discussion. 

Section 22—Unnecessary to Recite Statements of 
Any Former Pleading. No discussion. 

Section 23—Further and Particular Statement in 
Pleading May Be Required. No discussion. 

Section 24—Signature of Counsel. No discussion. 

Section 25—Motion to Strike Not to Stay Cause 
Unless So Ordered. 

Mr. Adams suggested that the words “motion to 
strike” do not say what is to be stricken and that we 
are left to surmise whether it is a motion to strike a 
part of the bill or answer, or some other pleading. He 
suggested that there should be some further context to 
clarify the rule. 

Judge Reeves stated that in his opinion the par- 
ticular section as it stood would serve no purpose in 
practice because it says “a motion to strike shall not 
stay the proceeding unless the court so orders” but the 
court may so order without notice—that ordinarily, if 
a lawyer files a motion to strike and takes the order 
and asks the court to sign it, not having given the 
other party notice, the court will sign it as a matter 
of course. 

Mr. L’Engle, for the committee, stated that he was 
glad to hear comments upon this section. In the first 
place, he would like to ask Mr. Adams to suggest some 
modification of the section to meet the point which 
he had in mind. He further stated: “Speaking person- 
ally, I recognize that the section is open to some criti- 
cism. If a party can come in and file a paper which 
will delay the progress of the case, such as a motion to 
strike some immaterial part of the bill, the result is 
that serious delays will result, and the purpose of the 
committee in suggesting this section was to offer some 
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method by which the court could control dilatory mo- 
tion. It may be that the language is too broad or that 
it can be improved in some respect, but the problem the 
committee was trying to meet was the filing of dilatory 
motions without some system of control. As to Judge 
Reeves’ point, the committee has gone as far as if can 
to commit this discretionary power to the circuit judge, 
and if the circuit judge doesn’t choose to exercise his 
power, what remedy have we? If the power is given 
and is not exercised, then we will have to have delays, 
but I know of no system by which you can encourage 
meritorious motions and discourage those which are 
frivolous and dilatory. The only idea the committee 
had in mind was to leave this to the circuit judge. The 
committee is anxious to have your advice in the mat- 
ter.” 


Section 26—Bill of Complaint: Contents. No dis- 
cussion. 

Section 27—Amendment of Bill as of Course. 

Mr. Walker asked as to the effect of the section 
with reference to an amendment to a sworn bill. On 
behalf of the committee it was said that it was the in- 
tention that the section should retain he general prac- 
tice—that presumably that if a sworn bill should be 
filed praying for an injunction, the right to amend the 
bill would be provided for under this section. 

Mr. Wolfe, of Clearwater, stated that Section 27 
was not clear to him as to how long the plaintiffs 
would have to amend the bill after appearance by the 
defendant—under that section “you could present the 
defendant with a copy of the amendment a few days 
-before Rule Day, and he would have to answer the bill 
-—it seems to me that there should be some ee to 

when the plaintiff can amend his bill.” 

Mr. L’Engle stated that the criticism seemed to 
be well taken and that the committee would give the 
matter further consideration at its next meeting. 

Section 28—Joinder of Causes of Action. 

_ Mr. Henderson stated that this was a copy of Fed- 
-eral Equity Rule 26 and would materially change the 
-present procedure. Mr. L’Engle agreed, stating in ex- 
-planation of Section 28, that the committee had copied 

Federal Equity Rule 26, which allowed several causes 
of action to be pleaded in the same bill of complaint. 

Section 29—Appearance. No discussion. 

Section 30—Defenses; How Presented. 

Judge Hunter, of Tampa, stated that it seemed 

-to him that the section was not consistent with one of 

the statutes, because this provides that if the order of 

publication makes the return day on the Rule Day, the 

appearance is to be filed on that day, or if the return 
day is not a Rule Day, then on the next Rule Day. 

Judge Chillingsworth stated that it was his un- 
derstanding that if the return day is some day other 
than a Rule Day, a decree pro confesso cannot be taken 
“until the following Rule Day. 
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Section 31—Answer; Contents. 

Mr. Ellis suggested that provision be added that 
an oath to the answer be of no effect whatever, except 
so far as it may be evidence in the way of admission 
as pertains to an affidavit—that the present law as 
to the effect of an oath or answer is uncertain and 
serves no particular purpose—that it is all right when 
a discovery is called for, but that then the matters 
discovered only constitute an admission as to the facts 
—that otherwise there is no reason to have an oath. 

Mr. Axtell, for the committee, stated that it was 
his understanding that as a bill did not require an 
answer under oath, the oath would have no effect upon 
the answer and would not make evidence of the an- 
swer. 

Mr. Adams asked what the effect would be if the 
time for taking testimony is past and defendant wants 
to have the case set down on bill and answer—as to 
whether the answer is to be treated as evidence in 
compliance with the statutes of 1919—that there 
seems to be no provision covering this situation. 

Mr. Axtell stated that it was his understanding if 
the case should be set down for final hearing upon the 
bill and answer, the answer would be taken as true, if 
responsive to the bill. 

Mr. Adams again asked whether the answer under 
those circumstances would be considered as evidence. 

Mr. L’Engle stated that it was his personal view, 
that under the proposed system of practice, the bill of 
complaint would be a pleading and so would the an- 
swer—that the answer would not be evidence and 
neither would the bill—that if the answer failed to 
deny the allegations of the bill, the complainant would 
be entitled to a decree, or if the allegations of the bill 
are denied by the answer and the bill is not supported, 


the decree would be for the defendant—that it was 
‘the effort of the committee to try to make pleadings 


in equity practically the same as at law, although the 
practice is different—that if the answer is sworn to, 
under the proposed practice, it would make no differ- 


ence. 


Section May Incorporate Counter- 
Claim with Appropriate Prayer. 

Mr. Robert H. Anderson, of Jacksonville, stated 
that he understood it was the purpose of the commit- 
tee to authorize by that means affirmative relief 
against other defendants—that if such was the object 
and purpose it seemed to him that the words “against 
the plaintiff’? should be stricken and the words “any 


other defendant” added after the word “plaintiff.” 


Mr. L’Engle stated that the Federal Equity Rules 
were subject to the same criticism—that the rule had 
been re-written by the committee, but they would fur- 
ther consider it. 

Mr. Adams stated that if it was the purpose of 
the section to give the defendant right of counter- 
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claim against the co-defendant, some way should be .- 


arranged to keep him in Court without losing his 
status, if the plaintiff sees fit to dismiss the bill. He 
also raised the question as to whether the cross-bill 
must arise out of the same subject matter as the orig- 
inal bill. 

On behalf of the committee it was stated that 
this matter had been discussed at a previous meeting 
of the Conference of Delegates—particularly the ques- 
tion as to whether or not a counter-claim would be ad- 
missible if it involved matters not covered by the orig- 
inal bill—that it was then pointed out that the Su- 
preme Court of Florida had decided one way, and the 
Supreme Court of the United States, the other way, 
in construing practically the same language—that the 
committee had not attempted to change the law—that 
if the Supreme Court of Florida adheres to its pre- 
vious rulings, it will hold that the cross-bill must be 
germain to the original bill—that with respect to the 
effect of dismissal on the counter-claim. the committee 
would be glad to receive any suggestion as to any 
language that might be considered proper in that con- 
nection. 

Section 33—Answer to Amended Bill. 

A suggestion having been made that the Statute 
did not seem to contain provisions for an attack upon 
an answer, it was stated for the committee that con- 
sideration should be given to the final sentence of Sec- 
tion 19, which provides “exceptions to bills, answers 
and other pleadings for scandal, impertinence or irrele- 
vancy are abolished, but the Court may, upon motion 
to strike, or upon its own initiative, in the manner 
provided for in this Section, strike out any redundant, 
impertinent, irrelevant or scandalous matter which is 
prejudicial to the opposing party upon such terms as 
the Court may think fit. It was further stated for 
the committee, that it was the purpose of the pro- 
posed measure to prevent motions to strike purely as 
a technical procedure and that the bill discourages any 
motion to strike unless the matter is prejudicial to the 
opposing party. 

Mr. Anderson asked whether there was anything 
in the bill giving the plaintiff the right to get the issue 
settled so as to go ahead with the case if a bill of com- 
plaint is filed against several defendants and one de- 
fendant asserts a counter-claim against another de- 
fendant and that defendant attacks the sufficiency of 
the counter-claim. 

Mr. Bedell for the committee stated that a similar 
matter came up before Judge Jones (in the United 
States District Court) and it was held that the Court 
had inherent authority to bring the matter on and 
have it disposed of at the instance of anyone interest- 
ed—that the plaintiff was directed to give notice to 
the other side, both to the defendant asserting af- 
firmative relied and to the defendant. 
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Mr. Frazee, of Starke, asked if there was any- 
thing in the bill allowing the assertion of a cross- 
counter-claim. It was stated for the committee that 
the matter was in doubt and that it would be referred 
back to the committee. 

Mr. Shackleford, of Tampa, stated that the ques- 
tion had been raised as to whether or not in a counter- 
claim relief of any kind against a co-defendant could 
be claimed—that if it be determined that such relief 
can be claimed, how can the co-defendant contest the 
sufficiency of the counter-claim? That if relief be 
prayed in the counter-claim against the plaintiff, and 
one or more of the co-defendants, should the plaintiff 
alone be given the right to test the sufficiency of the 
counter-claim. 

Mr. Bedell for the committee indicated that he 
was inclined to believe the objection well taken. 

Mr. Anderson suggested that in Section 35, where 
it now reads “but if an answer set up an affirmative 
defense, set-off or counter-claim, the plaintiff may 
upon due notice test: the sufficiency of the same by 
motion to dismiss.”—that there be substituted sub- 
stantially the following: “but if an answer set up an 
affirmative defense, set-off or counter-claim, the suf- 
ficiency of the same may be tested by a motion to dis- 
cuss upon motion made by any party.” 

Mr. Walker suggested that the wording should 
be “the party affected” because then the party against 
whom the counter-claim was asserted could test the 
sufficiency. 

Mr. Wolfe stated that in considering Section 35 
in connection with Section 34, what would be the situ- 
ation if suit is filed and an answer to the bill of com- 
plaint containing affirmative matter stays on the rec- 
ord two months and then the plaintiff files a motion 
to dismiss the counter-claim. 

Mr. Bedell for the committee indicated that the 
matter was taken care of by the provisions of Section 
37. Mr. L’Engle called attention to the second para- 
graph of Section 38. 

Section 36—Motion for Decree on Bill and An- 
swer. No discussion. 

Section 37—Time for Filing Answer, Reply and 
Other Pleadings. No discussion. 

Section 38—Default; Decree Pro Confesso. 

It was stated that Mr. Withers, in his letter, had 
indicated that there was some possible conflict in the 
last clause of Section 38 and in the last clause of Sec- 
tion 34 which would be considered by the committee. 

Section 39—Decree Pro Confesso to Be Followed 
By Final Decree; Setting Aside Default. No discu 
sion. 


Section 40—Proceedings in Lieu of Decree Pro 
Confesso. 

Mr. Ellis suggested that the plaintiff was entitled 
to decree pro confesso whether he obtains discovery 
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from the defendant or not. And that if he fails to 
take a decree pro confesso it is quite possible that the 
defendant might falsify in his answer to the discovery 
and the complainant could not then prove his bill by 
that answer—that if the plaintiff had a decree pro 
confesso he would be in position to go ahead and prove 
it by discovery from the defendant or any other evi- 
dence. 

Section 41—Discovery; Interrogatories; Inspec- 
tion and Production of Documents; Admission of Ex- 
ecution of Genuineness. 

Mr. Adams suggested that another paragraph 
be added to the section to the effect that if the party 
desiring discovery of the opposite’s party so elects, 
he may have an oral examination of the opposite party 
in lieu of requiring answers to written interrogatories. 

Mr. Henderson suggested that the New York 
rules should be considered with reference to the right 
of a party to interrogate the other party orally. Mr. 
Meredith and Mr. Anderson suggested that in case of 
oral examination, provisions should be made that the 
party securing the examination would not be bound by 
the answers. 

Section 42—Production of Books and Writings for 
Inspection or at Trial. No discussion. 

Section 483—Evidence Taken Before Issue. 

The committee agreed with Judge Hunter that 
the caption of the section was misleading and that the 
Section itself covers testimony in chancery at any 
time after the bill is filed. Mr. L’Engle called specific 
attention to the fact that the proposed bill authorizes 
taking of testimony in the method provided for in the 
Federal Statutes and that the committee believed that 
this would be advantageous. He also outlined the 
simple method provided in the Federal Statutes for 
taking such testimony which the committee believed 
to be less expensive than the present Florida practice. 

Mr. Phipps, of Tampa, stated that various parties, 
as well as the Hillsborough County Bar Association, 
felt that the committee should be instructed to con- 
tinue their work to include process by publication and 
matters connected with it, such as bills against un- 
known parties and parties who may be living or dead. 

Judge Adams indicated that taking up these ad- 
ditional matters might cause trouble in the passage of 
the bill itself through the Legislature. Mr. Henderson 
took occasion in behalf of the conference to express 
the deep appreciation for the work already done by 
the committee. Mr. L’Engle stated that he was per- 
sonally in agreement with Judge Adams and felt that 
it would be wiser if the committee confined its work 
to matters of general practice—that if the question of 
bills to quiet title, for example, were to be considered, 
it should be the separate matter of a separate bill. 

Mr. Phipps stated that he felt that the question 


of service by publication was necessarily a part of the 


bill and that the bill was not complete without it for 
the reason that the fourth section referred to a sum- 
mons in chancery as the proper mesne process in all 
suits in chancery—that if such summons in chancery 
could not be served then the plaintiff should be en- 
titled to process by publication and that accordingly 
it seemed that the bill was incomplete without such 
process by publication. 

Judge Hunter, speaking with reference to Sec- 
tions 43 and 44, called attention to the fact that Sec- 
tion 43 provides that testimony in chancery may be 
taken at any time after the bill is filed under such cir- 
cumstances and in the same manner as the same may 
be taken in actions at law—that Section 44 states that 
testimony be taken after issue shall be taken upon 
commission, but that depositions may be taken in ac- 
cordance with practice in Courts of the United States. 
Mr. Bedell indicated for the committee that the ob- 
jection of Judge Hunter was well taken. 

Mr. Walker stated that the Supreme Court had 
held that laws could not be incorporated into another 
statute by reference only and that therefore the prac- 


tice of the Courts of the United States in reference to. 


the taking of depositions should be set out in the bill. 

Section 45—Time for Taking Testimony. 

Mr. Frankfort stated that the act provided that 
upon notice the Court should enter an order fixing the 
time in which the testimony of the parties should be 
taken, that after the entry of such order the Court 
upon good cause shown might enlarge the time and 
that no testimony taken after such period should be 
allowed to be read in evidence at the hearing—he 


thought that this should be changed to provide that. 


after such an order had been entered and the time pro- 
vided for had expired, the Court might by proper or- 
der enter an order enlarging the time. The committee 
indicated that it considered that this had already been 
covered by the last clause. Mr. Fielding enquired as 
to whether the Court could enter an order extending 
the time after the original period had expired. Mr. 
Bedell for the committee indicated that he did not 
know of any limitation on the power of the Chancery 
Court to make an order in the Chancery case until it 
is disposed of by final decree—that the court has 
jurisdiction of the cause at any time until decree is 
entered. 


Section 46—Attendance of Witness Before Com- 
missioner, Master or Examiner. 


Judge Hunter inquired whether this section would: 
permit a commissioner who is appointed in West Palm 
Beach to require a witness living in Pensacola to ap- 
pear before him—possibly this provision could be con- 
strued in connection with the Statutes permitting the 


taking of testimony of witnesses residing in other dis- 
tricts. 
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Section 47—Depositions Deemed Published When 
Filed. No discussion. 

Section 48—Stenographers; Appointment; Fees. 

Mr. Adams indicated that some question might 
be raised under this Section by Court Reporters as 
their fees are already fixed by Statute. 

Section 49—General Masters in Chancery; Ap- 
pointment and Oath. 

Mr. Adams indicated that the section provided for 
a General Master by the Court and that process may 
be issued by the Master to Sheriffs and Constables— 
that if the Master is to be an officer he should be 
named as the Constitution requires. that is to say, 
either appointed by the Governor or elected by the 
people. 

Sections 50 to 56 inclusive—No discussion. 

Section 57—Form of Deposition, etc., May Be 
Used Before Master. 

A delegate stated that the section, according to 
his understanding, allowed evidence, depositions and 
documents in previous trials to be used against the 
party whether that party was a party to the previous 
proceedings in which depositions were taken or not— 
that he felt that the section should be changed to ad- 
mit the introduction of such matters only when the 
party against whom it has been introduced was a party 
to the prior proceedings at which it was taken. Mr. 
Bedell stated that there was nothing new or revolu- 
tionary in Section 57—that these provisions are in the 
present equity rules and in the statutes. 

Sections 58 and 59—No discussion. 

Section 60—The Filing of Masters’ Reports and 
Notice Thereof; Exceptions; Hearing. 


Mr. Allen of Bartow stated that it was his ex- 
perience that Masters-are seldom appointed to make 
findings and that the provisions of the act with ref- 
erence to the Master giving notice of his report and 
parties being allowed ten days to file exceptions, were 
not needed unless the Master was appointed to make 
findings. 


Mr. Axtell for the committee stated that the act 
provides for the finding of the Master and that Mas- 


ters are presumed to make findings—that an Exam- 
iner does not make findings and that the Section will 
not cause trouble if Counsel will have appointments 
made of Masters or Examiners. 

Section 61—Form of Decree. 

Judge Chillingworth stated that this section 
would obviate the possible requirement of the Chan- 
cellor making findings of law and fact. 

Mr. Adams suggested that an additional rule 
might be adopted providing that on the entry of a de- 
cree both parties could submit findings which would 
be helpful—that where a Master is appointed and re- 
quired to make findings and the Court confirms the 
Master’s report, the Court thereby makes the Mas- 
ter’s findings his findings and that this is a compli- 
ance with what is now 7014 of the Federal Rules. 

Sections 62 to 67—No discussion. 

Section 68—Receivers; Appointment and Report 
of. 

Mr. Henderson referred to the rules in Delaware 
reference to Receiver as being the most instructive 
in force in the United States. 

Section 69—Substitution of Grantee or Assignee 
as Plaintiff. 

Mr. Adams stated that the rule needed enlarge- 
ment because the defendant or plaintiff, as the case 
might be, might want to inquire whether this new 
party in a lawful manner, and for a proper considera- 
tion, had acquired any rights. 

Mr. Bedell, for the committee, stated that it was 


not an original provision—that it is in harmony with. 


the provisions of the equity rules permitting supple- 
mental matter to be introduced without the formality 
of a bill—that there is provision for notice for parties 
affected and giving them an opportunity to protect, 
that such was the purpose of the committee. 

Section 70—Objection for Irrelevancy Not to Be 
Reported By Examiner or Commissioner. 

Mr. Anderson indicated that this was a fine idea 
but that it did not go far enough; that its purpose 
might be defeated by Counsel objecting to testimony 
as being irrelevant, immaterial and incompetent. 

Sections 71 to 73—No discussion. 
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ARGUMENT BY MR. THOS. B. ADAMS, OF JACKSONVILLE, IN FAVOR OF THE PROPOSED SUBSTI- 
TUTE FOR THE REPORT OF THE SPECIAL COMMITTEE ON CHANCERY PROCEDURE. 


Mr. President and Members of the Florida Bar: 

I have offered a substitute for the Report of the 
Committee on Equity Procedure in the Circuit Courts 
in the form of a proposed Bill designed to vest in the 
Supreme Court complete authority to adopt a set of 
revised rules, not only for equity practice and pro- 
cedure in the Circuit Courts and on appeal, but also 
to adopt a set of revised rules for common law prac- 
tice and procedure in the trial courts and on writ of 
error; all statutes conflicting with such rules when 
adopted and promulgated to stand repealed. I rise to 
urge the adoption of the bill I have proposed as a 
substitute report. 

It is with diffidence that I find objections to the 
Committee Report. The membership of that Commit- 
tee includes many of the best lawyers at the Florida 
Bar. They have done a splendid piece of work in so 
far as concerns the subject-matter of the rules they 
propose. In addition to that, the Attorney General 
and other leaders of the Bar have given their unquali- 
fied endorsement of the report. Nevertheless I feel 
that I would be recreant to the profession if I simply 
added my own “me too”, and did not speak out what 
I really think. 

My first general objection to the Committee Re- 
port is that if the bill proposed by the Committee were 
enacted into law it would constitute piece-meal legis- 
lation covering a part of the practice and procedure 
in the Circuit Courts in equity causes, leaving the re- 
mainder of such procedure and practice in the Circuit 
Courts in part governed by other State Statutes, in part 
governed by equity rules heretofore adopted by the Su- 
preme Court of Florida, and in part by the Federal 
Equity Rules or the practice in the high Court of 
Chancery of England. 


I grant the adoption of the proposed bill would 
not be as piece-meal in character as Chap. 13660 Laws 
of 1929, abolishing exceptions to an answer and sub- 
stituting demurrer, but retaining a part of the Chan- 
cery Act of 1828 relative to interrogatories. Never- 
theless that is only a question of degree. The pro- 
posed Bill makes no provision whatsoever for appel- 
pelate procedure in equity causes. At the present time 
appellate procedure in chancery is governed by cer- 
tain State statutes, and by Rule 94 and Special Rule 
4. If the Committee Report were adopted and enacted 
into law Special Rule No. 4 relative to taking appeals 
and making up transcripts in chancery would remain 
operative, together with related statutes. For instance, 
in regard to appeals from interlocutory orders, § 3169 
R. G. S. gives that right, and Special Rule No. 4 gives 
the right to the appellee to file cross-assignments of 


error. Nevertheless, it was held in Burr v. Powell, 63 
Fla. 379, that cross-assignments of error would not 
avail an appellee where an appeal had been taken from 
an interlocutory order if the cross-assignments apper- 
tain to other interlocutory orders, and that a sep- 
arate appeal by the appellee from such other interloc- 
utory orders was necessary in order that the same 
might be considered. Again, Chap. 11890, Laws of 


Florida, 1927, undertook to remedy technical defects 


in a writ of error or notice of appeal, and then pro- 
vided: 


“To this end the proceedings in error or up- 
on appeal shall be taken and considered as a step 
in the cause.” 

Section 2 of the Act also provided for amendments. 
It is confusing to determine just how the Commit- 
tee Bill, if enacted, will fit in with the statute just 
mentioned. 

Again, Chap. 12019, Laws of Florida, 1927, under- 
took to make remedial provisions relative to the set- 
tling and subject-matter of bill of exceptions, and 
relative to the making up of transcripts for appeals 
in chancery. That statute in a way supplements Spe- 
cial Rule No. 4 of our present Circuit Court equity 
rules, but just which is controlling and how far, is 
again confusing. All of which results from patch-work 
legislation in regard to rules of practice and proced- 
ure. Again, the Committee Report does not undertake 
to repeal § 3132 R. G. S. providing that in the absence 
of provisions of law, or rules of practice in this State, 
the rules of practice in courts of equity of the United 
States, as prescribed by the Supreme Court thereof, 
shall be the rules of practice in the Courts of this 
State, exercising equity jurisdiction, and when the 
rules of practice so adopted by the Supreme Court do 
not apply, then the practice of the Courts shall be 
regulated by the High Court of Chancery of England. 
As I have already observed, the Committee’s proposed 
Bill makes no provision relative to appellate procedure, 
nor with reference to making up transcripts for appeal, 
nor what shall be included therein. On February 14, 
1929, the Supreme Court made an order in a case in 
which I was interested to the effeet that the appel- 
lant’s counsel 

“In preparing the transcript of testimony and 
evidence adduced in said cause may prepare the 
same in narrative form, conforming as near as 
may be to Rule 75 Federal Equity Rules and sec- 
tions 1 and 2 of Chapter 12019 Laws of Florida, 
1927.” 

By that order the Supreme Court recognized that if 
Rule 75 Federal Equity Practice is not fully controll- 
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ing in our practice, it is at least applicable with cer- 
tain modifications created by the Act of 1927. And 
thus again, we are compelled to go from place to place 
and piece out the practice and procedure which must 
govern in equity causes. If a certain point should arise 
not governed by anything in our statutes or rules, or 
in the Federal Equity Rules, then we must go through 
the musty books to find the practice of the High 
Court of Chancery of England. It seems to me that 
it is high time we had a complete revised set of mod- 
ern Court made rules governing the entire practice 
and procedure of an equity cause from its inception 
until disposed of by the Supreme Court on Appeal. 

In 1929 the Legislature enacted Chap. 13870, the 
first section of which reads as follows: 
“That the Supreme Court of Florida shall 
have power to prescribe from time to time the 
rules, forms of process, writs, pleadings, motions, 
and the practice and procedure in actions at law 
and suits in equity pending in said Supreme 
Court. They shall take effect at such time after 
- their promulgation as may be designated by the 
Supreme Court, and thereafter all laws in con- 
‘flict therewith shall be of no other force or ef- 
fect.” 
‘This statute seems to limit the power conferred rela- 
tive to actions at law and suits in equity “pending in 
said Supreme Court.” I cannot understand the neces- 
sity for such a statute, because the Court has always 
had that power, and on September 16, 1895, adopted 
a set of rules applicable to proceedings in the Supreme 
Court in actions at law and suits in equity, which 
have ever since been in force. Those rules were set 
forth in vol. 38 of the Florida Reports. But if the act 
just quoted is broad enough to authorize the Court to 
make rules applicable to appellate procedure, that 
furnishes further evidence of the piece-meal character 
of the Committee Bill now under consideration, for we 
would then have one statute prescribing the practice 
and procedure only in part for Circuit Courts, and 
another statute authorizing the Supreme Court to make 
rules for appellate procedure and proceedings in that 

Court. 

_ The foregoing observations, and others which 
might be mentioned, it seems to me, furnish convinc- 
ing proof that the adoption of such piece-meal legis- 
lation would be a mistake. Why not have a compre- 
hensive set of rules which will furnish a guide to all 
necessary steps, without containing pitfalls for the 
inexperienced and unwary practitioner, such as now 
contained in Special Rule No. 4 relative to cross-as- 
signments of error where the appeal is from an inter- 
locutory order only? 

The second general objection which I have to 
’ the Committee Report is that the adoption of the pro- 
posed Bill would fasten upon the State a Code pro- 


cedure for suits in equity, at least in part, whereas 
the due and expeditious administration of justice re- 
quires a complete and elastic set of revised Court 
made rules. 

I concur most heartily in the movement for a re- 
vision of rules governing equity practice and proced- 
ure, and, as before stated, I think the Committees of 
the Association have done admirable work, though I 
might have some criticisms of individual rules. But 
the point I now make is one of general policy, i. e., 
that we should not fasten upon ourselves an unyield- 
ing Code which will doubtless from time to time be 
patched here and there by ill considered legislative 


acts. 


The Committee on Judicial Administration and 
Legal Reform points out that their recommendations 
are submitted in form of statute, rather than as rules 
to be promulgated by the Supreme Court, because they 
found that it would be necessary for legislative action 
to get rid of sundry existing statutes affecting equity 
pleading and practice. That, it seems to me, is not an 
insurmountable obstacle, nor does it necessitate the 
adoption of what in effect is a code system of equity 
practice, rather than a revised set of court made rules. 
I have already quoted Chap. 13870 Laws of Florida, 
1929, undertaking anew to give the Supreme Court 
power to adopt and promulgate rules of practice and 
procedure in actions at law and suits in equity pend- 
ing in the Supreme Court. A part of that statute re- 
peals all laws in conflict therewith from and after 


the time such rules may take effect. That statute, 


therefore, constitutes a legislative declaration that 
existing statutes on the subject of equity practice and 
procedure need not stand in the way of a revised 
set of court made rules, for, if what I have just point- 
ed out is competent as regards rules of practice in 
the Supreme Court in law and equity actions, it is like- 
wise competent as regards rules of practice and pro- 
cedure in the Circuit Courts—that is to say, all we 
need is a short statute, such as the one of 1929, vest- 
ing anew in the Supreme Court power to make such 
rules, and repealing all inconsistent statutes, such re- 
peal to be effective upon the promulgation of such 
new or revised rules. 

As an additional example, we may turn to the 
Bill which has been pending in Congress for the last 
eighteen years or more, supported by the American 
Bar Association, designed to give the Supreme Court 
of the United States power to prescribe by general 
rules the forms of process, writs, pleadings and mo- 
tions, and the practice and procedure in actions at law 
in the District Courts. The form of that bill, together 
with the report of the Committee, headed by Mr. Thom- 
as W. Shelton, of Virginia, will be found in 1929 A. 


B. A. R. pp. 514 to 524, inclusive. The proposed Fed- _ 


eral Statute reads: 


| 

€ 
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“Section 1. That the Supreme Court of the 
United States shall have the power to prescribe, 
by general rules, for the District Courts of the 
United States, and for the courts of the District 
of Columbia, the forms of process, writs, plead- 
ings, and motions, and the practice and proce- 
dure in actions at law. Said rules shall neither 
abridge, enlarge nor modify the substantive rights 
of any litigants. They shall take effect six months 
after their promulgation, and thereafter all laws 
in conflict therewith shall be of no further force 
or effect.” 

In order to make such rules so adopted by the Su- 
preme Court of the United States effective it will be 
necessary to repeal § 914 U. S. Rev. Stat. known as 
the Conformity Act, together with other federal 
statutes affecting the practice in common law actions. 
And so again it has been deemed competent by the 
American Bar Association to adopt such short statute 
vesting power in the Supreme Court to adopt rules 
and repealing existing statutes which may stand in 
the way. The proposed Federal Statute, which has 
been sponsored by the American Bar Association for 
the past eighteen years, has been approved by every 
State Bar Association in the United States. It was 
advocated by Chief Justice Taft, by Dean Pound, by 
Justice Brandeis, by Mr. Eliku Root, and other lead- 
ers of the American Bar. Its constitutionality has been 
vouched for by Justices VanDevanter, McReynolds 
and Sutherland. 

It is submitted, therefore, that the existence of 
statutes in this State affecting equity practice and 
procedure can be easily overcome by the same sort 
of short statute. 

In 1828 our Legislature adopted a Chancery Pro- 
cedure Act, to which amendments were added in 1832 
and in 1846; all of which is set forth in chapters 16, 
17 and 18, pages 151 to 171, McClellan’s Digest. In 
1861, in 1868, and in 1873 Acts were passed vesting in 
the Supreme Court power to make rules of practice and 
pleading in the Supreme Court and all other courts 
“not inconsistent with law.” See § 2955 R. G. S. The 
result was that in 1873 the Supreme Court adopted a 
set of common law rules and also a set of equity rules. 
But the statutes of 1828, 1832 and 1846, prescribing 
equity practice and procedure continued to remain in 
force, so that the Supreme Court found its hands tied 
to a large extent, and in many instances the rules 
adopted were and have continued to be inconsistent 
with existing statutes. Additional statutes adopted 
from time to time by the Legislature since 1873 have 
continued to embarrass the Supreme Court in the mat- 
ter of making new or revised rules, and such statutes 
have now accumulated to such an extent that the 
hands of the Supreme Court are practically tied, and 
unless unloosened by a short general repealing statute, 
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there is no remedy except by the adoption of such a 
Code practice as is now proposed by the Committee. 
On the question of general policy, as to whether 
we should have a revised set of court made rules 
and steer away from a code procedure, I have investi- 
gated the proceedings before the American Bar Asso- 
ciation for the last 20 years, and I find much ma- 
terial which is instructive on this question. The great- 
est credit is perhaps due to President Taft for in- 
augurating this movement for procedural reform in 
this country by the adoption or revision of court 
made rules governing practice and procedure. In Pres- 
ident Taft’s message to Congress on December 6, 1910, 
he among other things, said: (1926 A. B. A. R. 519) 
“One crying need in the United States is 
cheapening the cost of litigation by simplifying 
judicial procedure and expediting final judgment. 
Under present conditions the poor man is at woe- 
ful disadvantage in a legal contest with a corpora- 
tion, or a rich opponent. The necessity for the re- 
form exists both in United States courts and in 
all state courts. In order to bring it about, how- 
ever, it naturally falls to the general government 
by its example to furnish a model to all states. 
“Under the law the Supreme Court of the 
United States has the power and is given the 
duty to frame the equity rules of procedure which 
are to obtain in the federal courts of first in- 
stance. In view of the heavy burden of pressing 
litigation which that court has had to carry with 
one or two of its members incapacitated through 
ill health, it has not been able to take up prob- 
lems of improving the equity procedure which has 
practically remained the same since the organi- 
zation of the Court in 1789. It is reasonable to 
expect that with all the vacancies upon the Court 
filled, it will take up the question of cheapening 
and simplifying the procedure in equity in the 
courts of the United States. The equity business 
is much the more expensive. I am strongly con- 
vinced that the best method of improving judicial 
procedure at law is to empower the Supreme Court 
to do it through the medium of the rules of the 
court, as in equity. This is the way in which it has 
been done in England, and thoroughly done. The 
simplicity and expedition of procedure in the Eng- 
lish Courts today make a model for the reform 
of other systems.” 
In accordance with this message the Supreme Court 
of the United States called to its assistance the mem- 
bers of the Bar and Judges of inferior courts, the re- 
sult of which is the new Federal Equity Rules of 1912. 
It will be observed, however, that President Taft said 
that the Supreme Court should have and exercise the 
same power in law actions as in suits in equity, and 
that the same system should prevail in the State 
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Courts as well as in the Federal Courts; also that the 
simplicity and expedition of the English procedure may 
furnish a model for our guidance. 

The next strong argument which I find in the 
American Bar Association Reports, in favor of court 
made rules as against a legislative code, is by Honor- 
able Frederick N. Judson, of St. Louis, Missouri, in an 
address entitled 

“The American Judicial System—The Procedure.” 
(1912 A. B. A. R. 418 to 428.) He points out that the 
American States at one time adopted the ancient com- 
mon law forms of procedure of England, putting them 
in so-called reform codes, but that the American States 
generally have not recognized, as has been recognized 
in England, that 

“any code of procedure which undertakes to reg- 

ulate all the details of practice may itself become 

the subject of technical construction and lead to 
the miscarriage of justice.” 

Said he: 

“The true remedy is that which is now be- 
ing pursued by the Supreme Court of the United 
States in the reformation of the equity procedure 
of the federal courts, and that lies in the repeal 
of all statutory rules of procedure and in leaving 
the details to be controlled by the judges under 
rules of court, made from time to time as oc- 
casion requires. This is the reform which has 
practically worked a revolution in the judicial 
procedure of England, which has removed ques- 
tions of practice from their appellate courts; and 
this is the reform which is now being urged for 
adoption in many of the states by the local Bar 
Associations.” 

He further points out that legislation undertak- 
ing to adopt rules of practice and procedure is founded 
upon a distrust of the Courts, whereas a large discre- 
tion should be placed in the Courts, in order that they 
may be able to disregard technicalities and speed up 
the administration of justice. He then asks the ques- 
tion why reform in judicial procedure has been so ef- 
fectively established in England and so notoriously 
laggard in this country, and he then points out that 
the difference is largely due to the complete revolution 
in procedure effected by the English Judicature Act 
of 1873. . 

In the same volume A. B. A. Reports, I find that 
many State Bar Associations took up the same move- 
ment the same year. At page 664, it is reported that 
the Illinois State Bar Association, led by its President, 
Horace Kent Tenney, approved a report of its Associa- 
tion recommending the adoption of a uniform system 
of procedure formulated by the Supreme Court of 
that State. Also at page 669 the same steps were 
taken by the Michigan Bar Association. At pages 


671 and 672 substantially the same action was taken 


by the Missouri State Bar Association. At page 675 
is noted how the Connecticut Civil Procedure was sim- 
plified. At page 677 similar action was taken by the 
Bar Association of Ohio. 

In 1913 President Taft made an address before 
the Association (1913 A. B. A. R. pp. 418 to 425), 
subject, “The Selection and Tenure of Judges.” At 
page 434, he said: 

“The procedure in equity causes has been 
greatly simplified by the new equity rules just 
issued by the Supreme Court. A bill to authorize 
that Court to effect the same result in cases at 
law is likely soon to pass. Then we may hope 
that the federal courts will furnish a complete 
object lesson to state legislatures in cheap, speedy 
and impartial justice.” 

In the same year Mr. W. A. Blount, whose mem- 
ory we honor and revere, made an address before the 
Association (1913 A.B. A. R. pp. 456 to 467), subject, 
“The Struggle for Simplification of Legal Procedure— 
The Goal and Its Attainment.” At page 466 he said: 

“Resort to the legislature for the making of 
specific and detailed changes is but a vexation of 
spirit to him who earnestly desires the change, 
and is apt to bring piece-meal and unsatisfactory 
results. Symmetry and homogeneousness require 
that the work be wrought by those who by rea- 
son of skill, intelligence, training and experience, 
can conceive a comprehensive plan and work out 
that plan. There are no others so fit for this as 
the courts who daily see the defects and who are 
able to devise the remedy. 

“The effective work to be done by the Bar 
‘should not, then, be directed to endeavoring to 
obtain legislation correcting specific faults, -but 
to obtain legislation giving plenary authority to 
the courts to cover by rules the entire domain of 
pleading and practice. Not only would, thus, ex- 
perts do expert work, but that work would be 
plastic and flexible, and defects readily correeted 
when discovered, instead of having to wait the 
fixed sessions of the legislature and then run the 
gauntlet of indifference, suspicion, neglect and 
hostility.” 

As a clear legal thinker Mr. Blount had no su- 
perior at the Florida Bar, and his advice on the ques- 
tion of policy here involved is worthy of considera- 
tion. In the proceedings of State Bar Associations of 
that year I further find that Illinois, Missouri, Ne- 
braska and other States, were making progress in the 
matter of procuring the adoption of revised court 
made rules of procedure. 

The severest indictment which I have found any- 
where of statutory rules of practice and procedure is’ 
found in an address before the American Bar Associa- 
tion’ in! 1914, entitled “The Layman’s Criticism of the 
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Lawyer,” by Honorable Elihu Root, for many years 
recognized as the Dean of the American Bar. (1914 
A. B. A. R. 386 to 402). Among other things, he 
said: 

“Taking the country as a whole, judicial pro- 
ceedings tend to become more complicated and 
technical. In some parts of the country, notably 
in my own state of New York, this tendency has 
reached a point of serious abuse.” 

He then points out that the common law proce- 
dure originally adopted had in his State prior to 1848, 
become highly technical, resulting in the adoption of 
the Field Code of Civil Procedure in 1848. That the 
Code was brief, simple, general in its terms, and swept 
away a mass of technical details. That nevertheless 
during the sixty years since its adoption it had grown 
more complex 

“caused by legislative interference with the de- 
tails of practice. In many states, year by year, 
well meaning lawyers have been putting more 
provisions into codes of procedure, expanding, 
elaborating, refining, telling how everything shall 
be done, how every step shall be taken, how-every 
paper shall be framed, endeavoring to meet every 
difficulty encountered in individual practice by a 
new provision of law. The New York Code as a 
horrible example, has been swelled in this way to 
more than eight times its original dimensions. 
Most of the enactments have been made in entire 
good faith. Many of them prescribe methods ap- 
propriate to secure or prevent the doing of par- 
ticular things in the course of.litigation provided 
they are strictly and accurately followed. The 
result, however, is that in all litigations in these 
jurisdictions we have a vast multitude of minute, 
detailed, technical rules that must be followed— 
traps to catch the unwary; barbed wire entangle- 
ments; barriers which the subtle and adroit prac- 
titioner can interpose to hinder the pursuit of 
justice.” 

“The process of piling up statutory rules con- 
tinues in state legislatures. It has invaded Con- 
gress, and from many quarters efforts are coming 
to impose more and more specific rules upon fed- 
eral courts. Such proposals are made by good 
lawyers and they are made in good faith, but they 
are made without due consideration of the fact 
that each one is a step in the course of a vicious 
policy which ought not to prevail. There is no 
necessity for all this bedevilment of our practice 
by law.” 

These parts of Mr. Root’s address are a condensa- 
tion of an address by him devoted entirely to that sub- 
ject before the New York Bar Association, of which 
he was then President, in 1911. (N. Y. Bar Assn. 
Rep. 1911, pp. 87 to 101). In that address he points 


out that the Field Code of Procedure as originally 
adopted contained 391 sections, whereas in 1911, it 
had grown to contain 3,384 sections, 

“a large portion of them dealing with the most 

minute details.” 

Said he: 

“TI submit to the judgment of the profession 
that the method is wrong; the theory is wrong; 
and that the true remedy is to sweep from our 
statute books the whole mass of detailed pro- 
visions and substitute a simple Practice Act con- 
taining only the necessary fundamental rules of 
procedure, leaving all the rest to the rules of 
Court. When that has been done the Legislature 
should leave our procedure alone.” 

Legislative enactments have not multiplied in 
Florida so rapidly as in New York, but we are now 
suffering, perhaps in a lesser degree, from the same 
evils pointed out by Mr. Root, and those evils should 
not be perpetuated by the adoption of the proposed 
Code of procedure. In the same address Mr. Root also 
pointed out that the development of administrative 
law by public service commissions, the Interstate Com- 
merce Comission, and other similar bodies, has steered 
clear of statutory rules of procedure. Each of such 
bodies is allowed to adopt its own rules, and yet our 
legislature seems to be unwilling to vest that discre- 
tion in the judiciary of the State, which constitutes 
one of the three independent branches of government. 

In 1916 Ex-President Taft, speaking before the 
Judicial Section of the American Bar Association 
(1916 A. B. A. R. 741) pointed out that when presi- 
dent he “set a fire,” so to speak, under the Supreme 
Court and stirred them up to make an amendment of 
the equity rules, and then he observed: 

“Now, if that works in equity, why shouldn’t 
it in common law? ... We are reaching towards 
efficiency, and towards simplicity. And that 
work in other fields is referred to experts and to 
men who are engaged in actual experiment... 
Why shouldn’t the judges be the ones, having the 
machinery and opportunity that comes for re- 
search, with the knowledge from the constant 
administration of justice, to be relied on by the 
country to lay down a few fundamental prin- 
ciples of government in the matter of procedure. 
They should be given power. to make rules and 
change them from time to time as experience and 
justice seem to require.” 

He then observes, the administrative bodies are 
not tied down by rules of procedure prescribed for 
than by some other branch of government—not even 
a board of engineers, or a board of plumbers, or any 
other sort of administrative body. : 

In 1922 Mr. Taft, then Chief Justice of the Su- 
preme Court, made an address before the American 
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Bar Association, entitled “Reforms in the Administra- 
tion of Justice.” (1922 A. B. A. R. 256 to 269). Be- 


ginning at page 263 he takes up a consideration of the - 


elastic system of the English procedure, made possible 
by the Judicature Act of 1873. He quoted Lord 
Bowen to the effect that the great success of the 
English system was due to the elasticity permitted 
by court made rules. Among other things, he points 
out that under the English Rules, it is possible for 
the Court to knock “the heads of the parties togeth- 
er,” so to speak, in order that a clear issue between 
them may be quickly reached. Concluding his ad- 
dress, he said: 

“The failures of justice in this country, es- 
pecially in the state courts, have been more 
largely due to the withholding of power from 
judges over proceedings before them than to any 
other cause; and yet judges have to bear the 
brunt of the criticism which is so general as to 
the results of present court action. The judges 
should be given the power commensurate with 
their responsibility. Their capacity to reform 
matters should be tried to see whether better re- 
sults may not be attained.” 


In 1924 Judge Edward R. Finch, of New York, 
made an address before the Association, subject, 
“Summary Judgments Under Civil Practice Act in 
New York.” (1927 A. B. A. R. 588 to 594). That ad- 
dress is worthy of careful study. He points out that 
under a rule provided for in the New York Practice 
‘Act of 1921, similar to a rule under the English Prac- 
tice Act, suits on contracts, express or implied, and 
other similar causes, may be quickly disposed of on 
motion, if the Court finds that there is no meritorious 
defense. In this way a very high percentage of cases 
are disposed of, relieving not only the trial docket, but 
preventing many cases going to the appellate court 
which have no business there. At the present time 
we are considering measures to relieve the Supreme 
Court’s crowded docket, and this procedure of sum- 
mary judgments now prevailing in New York, New 
Jersey and some other States, as well as in England, 
is well worth considering. The procedure in that be- 
half also further illustrates the point I make that 
greater latitude should be given to the Courts who are 
charged with the responsibility of administering jus- 
tice, rather than to tie them down with an unyielding 
set of legislative rules. 


In 1925 Professor Edson R. Sunderland, of the 
University of Michigan Law School, made an address 
before the Association entitled “An Appraisal of Eng- 
lish Procedure.” (1925 A. B. A. R. 242 to 262). He 
amplified what Chief Justice Taft said about the Eng- 
lish procedure in his address before the Association 
in 1922. Among other things, he discussed the re- 
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sults of summary judgments provided for by the Eng- 
lish procedure. Said he: 

“In the year 1923, for example, there were 
6,773 summary judgments rendered by the mas- 
ters of the King’s Bench Division, as compared 
with 1,546 judgments entered by the judges after 
trial of issues. That means that by this device 
the trial dockets were relieved of 80 per cent of 
the cases which would otherwise have come be- 
fore the courts for formal trial.” 

That procedure is worthy of consideration, not 
only in the handling of common law cases in this State, 
based on contracts, express or implied, but it is also 
worthy of consideration for the handling of mortgage 
foreclosures and other such actions. The Supreme 
Court of Florida now has many mortgage foreclosure 
cases on its docket which ought not to be there. Pro- 
fessor Sunderland also discussed the great value of 
rules for discovery, now possible under the English 
practice, enabling the Court to sift the merits of the 
controversy, if any, and come to a speedy conclusion. 
Concluding his address and review of the English 
Procedure, Professor Sunderland said: 

“Procedure stands on a totally different 
ground from the law of rights and duties. The 
whole body of rules could be changed over night 
without prejudice to any one except the lawyers 
who would have to learn the new ones. But that 
would be a small price to pay for a really adequate 
and business-like system of judicial administra- 
tion. Our reforms in procedure are too slight, 
too tentative. They have no sweep and scope. 
We feel our way like blind men who fear to fall. 
In every other fields of human endeavor more ef- 
ficient methods are being sought with restless 
eagerness and with no concern for the old equip- 
ment which must be scrapped. The legal profes- 
sion alone halts and hesitates. If it is to retain 
the esteem and confidence of a progressive age it 
must itself become progressive. In this respect 
the old world has set an example for the year.” 
In 1926 Professor Sunderland made another ad- 

dress before the Association, subject, “The Exercise 
of the Rule-Making Power.” (1926 A. B. A. R. 276 
to 284). In this address, after having reviewed the 
English system, he comes squarely to the application 
of American Court conditions, and unequivocally ad- 
vocates the adoption of court made rules, rather than 
a legislative code. Said he: 

“Rules of Procedure laid down by legislative 
mandate to not grow spontaneously out of the ex- 
act requirements of actual practice, and they fail 
to show that delicate adaptability to circum- 
stances which distinguishes a professional tech- 
nique. In other words, they are not practical. 
They embody legislative theory, not judicial ex- 
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perience, and often tend to destroy by their 
clumsy abstractness the very purposes they are 
created to serve. The subtle appreciation of the 
conditions of liitigation, which can come only to 
those who spend their lives in the active admin- 
istration of justice, is not possible among the 
members of a popular assembly, who meet to 
make laws. Even though bills dealing with legal 
procedure may be drawn up by lawyer members, 
the political atmosphere of a legislative body is 
not friendly to the close and painstaking study of 
an intricate mechanism.” 

Again, at pages 283 and 284 of that address, he, 
like Mr. Root, points out that in all of the new Courts 
created by Acts of Congress, Court of Customs Ap- 
peals, Commerce Court, United States Court for 
China, etc., and also in the creation of the Interstate 
Commerce Commission, Board of Tax Appeals, Fed- 
eral Trade Commission, and all other such bodies, that 
each and every one of them were given power to 
formulate their own rules of procedure. His argu- 
ment is that it is entirely out of harmony with mod- 
ern progress to fasten upon a court of justice a legis- 
lative code of procedure. Following his address in the 
same year is a learned discussion on the same general 
subject by Dean Pound. (1926 A. B. A. R. 290 to 
303). Following his address in the same volume is a 
discussion by Honorable J. Crawford Biggs, of North 
Carolina, and Honorable Carington T. Marshall, of 
Ohio, both advocating court made rules. Justice Mar- 
shall concluded: 

“I state these things not boastfully, but to 
show that the procedure should rest with the 
Courts and courts should act upon their own 
initiative and cast aside useless forms and 
shackles.” 

If the Bill which I have proposed as a substitute 
for the Committee Report is adopted the work which 
has been done by the Committees will not be wasted, 
for if such a statute as I have proposed is adopted, 
the deck will be cleared for court action, and the splen- 
did work of the Committees will undoubtedly be of 
great aid to the Court. In some States Judicial 
Councils have been formed, composed of leading mem- 
bers of the Bar, and of some of the Judges, whose 
function it is to advise with the Court from time to 
time and to aid the Court in the preparation of rules 
and procedure which will advance and expedite the 
administration of justice. This subject was ably dis- 


cussed by the Honorable Robert G. Dodge, of Boston, 
Mass., before the American Bar Association in 1926. 
(A. B. A. R. 1926, 267 to 275). 

In 1927 Judge Edward R. Finch, of New York, 
made another address before the American Bar As- 
sociation (1927 A. B. A. R. pp. 532 to 544), subject, 
“Is Our Law Adequately Administered?” In this ad- 
dress he further discusses the advantages and merit 
of the summary judgment procedure as developed in 
New York, and this second address by him on that 
subject is well worth reading and considering. 

Following the lead of Professor Sunderland, the 
Michigan Bar Association procured the Passage of an 
Act providing for a Michigan Procedure Commission 
to suggest for adoption by the Supreme Court of 
Michigan an entire revision of all the rules of practice 
and procedure in all the Courts of that State. The 
Commission so provided for has completed its report, 
and has submitted the same to the Supreme Court of 
Michigan for adoption. I advised Professor Sunder- 
land of the steps being taken by our Association along 
the same line, and I have a letter from him dated Oc- 
tober 23, 1930, in which, among other things, he says: 


“One of the principal advantages in the reg- 
ulation of procedure by rules of court as against 
regulation by statute is the greater ease with 
which reforms can be instituted. The subject is 
always a technical one and the rank and file of 
the members of the Legislature do not under- 
stand about it and they are therefore suspicious 
and hostile. A court with the rule-making power 
is a small, compact body of highly intelligent law- 
yers who are perfectly familiar with all the tech- 
nicalities and can readily understand the objects 
for which changes are suggested.” 


I have thus brought to your attention the views 
entertained by some of the greatest lawyers of this 
country on the subject before this Convention. With- 
out such support I would not interpose my own indi- 
vidual views against the learning and opinions of the 
able lawyers serving in your Committees. But after 
having reviewed the exposition of this subject by the 
many experts, to whom references have been made, I 
am convinced that we would be taking a very serious 
step backwards to now advocate and urge the passage 
of a legislative code of equity practice and procedure. 

I trust that the substitute report may be adopted. 

THOS. B. ADAMS. 
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DIGEST OF CASES FROM FLORIDA IN THE UNITED STATES COURTS 
(This Digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme 
Court opinions reported in the Federal Reporter and Supreme Court Reporter, copyrighted and published by 


the West Publishing Company 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Re- 
porter may be obtained for 25c by addressing the West Publishing Company of St. Paul Minnesota.) 


STEPHENSON 
Vv. 
NATIONAL BANK OF WINTER HAVEN. 
No. 5798. 
39 F (2d) 16 


Circuit Court of Appeals, Fifth Circuit. 
March 25, 1930. 

“Under appellate court rules, district judge’s or- 
der that ordinary paper or document be sent up in 
original does not dispense with requirement that they 
be copied in record (Circuit Court of Appeals Rules 
14 (3) (4), 23 (4). 

The Circuit Court of Appeals Rules 14 (3) 
(4) provide that no case will be heard until a 
complete record containing in itself, and not by 
reference, all necessary papers and exhibits shall 
be filed, that copies of such records shall be print- 
ed, and that such papers only as in opinion of dis- 
trict judge should be inspected by Circuit Court 
of Appeals shall be sent up in original.” 

“Under appellate court rules, paper which it is 
impossible to reproduce without great inconvenience 
may by proper order be sent up in original (Circuit 
Court of Appeals Rules 14 (3) (4) and 23 (4).” 

“Court rules requiring that case will not be heard 
on appeal until record containing all necessary papers 
and exhibits is filed do not apply to exhibits other 
than printed or written documents (Circuit Court of 
Appeals Rules 14 (3) (4) and 23 (4).” 

“Statutes relating to lessor’s termination of lease 
and removal of lessee do not interfere with right of 
contract (Comp. Gen. Laws Fla. 1927, §§ 5398, 5399). 

The statutes claimed to interfere with right 
of contract, Comp. Gen. Laws Fla. 1927, §$§ 5398, 
5399, provide that if lessee of real estate fails to 
pay rent at time it is due, the lessor may enter 
immediately and take possession, and that lessee 
at will or by sufferance may be removed after de- 
fault in payment of rent upon three days’ notice 
in writing requiring payment or possession of 
leased premises.” 

“Landlord by course of dealing with lessee in ac- 
cepting rent late did not waive right to forfeiture as 
against lessee’s assignee. 

“The lease involved required lessee to pay 
rent on Ist day of each month during term, and 
provided that if default should be made in rent 
he should become tenant at sufferance and waived 
all right of notice. The landlord had accepted six 


payments of rent after lst of month from lessee, 

but only on one occasion as late as 5th of month, 

at which time lessee’s assignee tendered rent 
which landlord declined to accept.” 

“As general rule, leniency in exacting prompt pay- 
ment of rent will not preclude lessor from forcing for- 
feiture for subsequent non-payment.” 

“Landlord refusing to accept past-due rent, and 
notifying lessee’s assignee he was tenant by suffer- 
ance, in effect declared forfeiture of lease.” 

“Commission of waste worked forfeiture of lease.” 

“Landlord’s bringing of injunction suit to prevent 
tenant from altering building did not have effect of 
waiving forfeiture of lease.” 

LANCASTER et al 
Vv. 
UNITED STATES 


No. 5699 
39 F (2d) 30 
Circuit Court of Appeals, Fifth Circuit. 
March 28, 1930. 

“Testimony regarding statements by conspirator 
in liquor transaction showing previous trip and mak- 
ing of arrangements held admissible under evidence 
showing existence of conspiracy. 

“Several defendants were charged with con- 
spiracy to unlawfully import, transport, and sell 
liquor. Witness testified that he had been en- 
gaged to pilot schooner from Cuba, and, over ob- 


jection and exception, further testified that one - 


of defendants told him that he and other defend- 

ants had taken trip to Cuba-and made all arrange- 

ments to get liquor. Other evidence supported in- 

ference that conspiracy was formed at or before 

time statement was made to witness.” 

“Instruction in prosecution for conspiracy to im- 
port, transport and sell liquor on proof of conspiracy 
held not erroneous. 

“Charge to effect that it was not necessary 
to prove conspiracy was successful was excepted 
to on ground that it was misleading, in that it 
failed to charge that, in order to convict, jury 
must believe that some one or more of overt acts 
had been committed. In another part of charge, 
jury was instructed that at least one of overt acts 
must be proved beyond reasonable doubt.” 
“Whether new trial should have been granted in 

liquor prosecution held within exercise of trial court’s 
sound discretion.” 


“as 
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“Generally, jurors will not be heard to impeach 
their own verdict.” 

“On defendants’ motion for new trial in liquor 
prosecution, affidavits of jurors supporting charges 
of misconduct showing method of arriving at verdict 
held incompetent.” 

“Denying new trial in liquor prosecution on 
ground of bias and prejudice of foreman of jury held 
not abuse of discretion. 

“Newly discovered evidence relied on con- 
sisted of affidavits of residents of Cuba and of 
statement of bank in which one of defendants de- 
posited: draft and travelers’ checks alleged to have 
been used in payment of liquor showing trip to 
Cuba and indorsement of draft. Indorsers of 
draft further stated that they had never sold any 
liquor to defendants.” 


CARSON et al 


Vv. 
HOME FIRE & MARINE INS. CoO. 
No. 5673 
39 F (2d) 50 


Circuit Court of Appeals, Fifth Circuit, 
March 24, 1930. 

“Equity has power to reform contract on ground 
of mutual mistake.” 

“Contractors who requested agent to issue build- 
er’s risk fire policy held entitled after loss to reforma- 
tion of policy, which, through mutual mistake, insured 
contractors as owners and required unconditional 
ownership. 

“Building contractors gave instructions to in- 
surance agent to issue a construction or builder’s 
risk policy of fire insurance on building which the 
contractors were erecting under contract with the 
owner. By mistake the policy actually issued, in- 
correctly described the buildings and lot and in- 
sured the applicants as owners of the buildings 
under construction, and contained clause provid- 
ing that the policy should be void if interest of 
insured was other than unconditional and full 
ownership. The contractors paid the premium 
without examining the policy and the buildings 
described therein, while in course of construction, 
were damaged by fire.” 

“Failure of persons applying for builder’s risk fire 
policy to examine policy or discover mistake until after 
loss, did not constitute such negligence as to defeat 
recovery in reformation suit.” 

“Insured is not held to same degree of care in re- 
spect to examination of printed policy as in case of or- 
dinary contract.” 

“Insurer’s refusal to pay loss within time required 
for proof constitutes waiver of proof of loss.” 
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PERRY et al 
Vv. 
UITED STATES* 
No. 5634 
39 F (2d) 52 
Circuit Court of Appeals, Fifth Circuit, 
March 21, 1930. 

“In indictment for conspiracy to commit an of- 
fense, it is permissible to allege object of conspiracy 
with less detail than would be necessary in charging 
the substantive offense. 

“An indictment which charges a conspiracy to 
commit two separate offenses against the United 
States is not bad for duplicity, since conspiracy is a 
single offense.” 

“In prosecution for conspiracy to commit offenses 
against United States, it is not necessary that each 
of defendants charged should have participated in all 
or any of the overt acts, but it is sufficient to aver 
that one or more of them committed those acts.” 

“Under National Prohibition Act, tit. 2 § 3 (27 
USCA § 12), prohibiting the importation of intoxi- 
cating liquors for beverage purposes, transportation 
from outside country through the territorial waters 
of the United States, and the subsequent landing of 
liquor cargo in country is ‘importation’ within mean- 
ing of act.” 

“In conspiracy prosecution, indictment charging 
that defendants conspired to import and bring into 
United States intoxicating liquors for beverage pur- 
poses containing more than one-half of 1 per cent, of 
alcohol by volume by receiving liquors from cargo of 
vessels lying on high seas into small boats and trans- 
porting liquor by means of small boats to a point near 
St. Augustine, Fla., and unloading and landing the 
same in violation of National Prohibition Act tit. 2, 
§ 3, 27 USCA § 12, and Tariff Act 1922 §593 (b), 19 
USCA § 497, without charging all of defendants with 
having participated in the overt act relied on," held 
sufficient as showing importation.” 

“In prosecution for conspiracy to import intoxi- 
cating liquors into United States in violation of Na- 
tional Prohibition Act tit. 2, § 3 (227 USCA § 12), 
evidence held sufficient to support conviction as show- 
ing all were engaged in common enterprise.” 

“In proper case, a motion to remand to the Dis- 
trict Court with permission to consider newly discov- 
ered evidence or to show perjury on part of a material 
witness may be granted, in the discretion of the ap- 
pellate court, in order to do justice in criminal prosecu- 
tion, but evidence in support of such motion should 
be clear and convincing.” 

“In prosecution for conspiracy to import intoxi- 
cating liquors into United States, petition of defend- 
ants to remand case to District Court with permission 
to apply for new trial should be with permission to 
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apply for new trial should be denied by reviewing 
court, notwithstanding claim that testimony of ma- 
terial witness for government was perjured and that 
the witness had recanted, where the recanting state- 
ment was made before the bill of exceptions was set- 
tled and was not then brought to the attention of the 
District Court or the United States attorney, but no- 
‘tice of application was postponed until almost year 
later, at time when hearing on appeal had been fixed, 
and in the meantime the witness had disappeared and 
could not be found, and where the government claimed 
that the recanting statement was not voluntary.” 

“Where material witness for government is guilty 
of perjury and desires to voluntarily make a statement 
to right the wrong, defendant’s counsel should make 
that fact known to United States attorney promptly, 
in order that witness may be punished, if guilty, or at 
least that steps may be taken to secure his presence 
at a new trial.” 

“If it is made to appear that an injustice has been 
done, in case of recantation of material witness relied 
upon by government, it is the duty of the United 
States attorney to join in defendant’s application for 
a new trial.” 

“Where it is made known to counsel for defend- 
ant after defendant’s conviction that witness has been 
guilty of perjury, or that new evidence, which could 
not have been secured by reasonable diligence at the 
time of the trial, has been discovered, defendant’s 
counsel must immediately apply to reviewing court be- 
fore which appeal is pending for order for leave to 
take the testimony contradictorily with the United 
States before the District Judge, and otherwise the 
application will be denied, unless the good faith of the 
petitioner is conclusively shown.” 


UNITED STATES ex rel CAMPBELL 
v. 
_BISHOP, Morale Officer. 
39 F (2d) 208 
District Court, S. D. Florida, 
March 4, 1930. 

“Where record showed that petitioner for writ of 
habeas corpus pleaded guilty to violation of Prohibi- 
tion Act (27 USCA) and was sentenced on plea of guil- 
ty, plea and sentence showed conviction and imported 

judgment, and record will be construed to show judg- 

ment of conviction as fact, and hence petitioner was 
not entitled to release from penitentiary because rec- 
ord did not show in direct words that judgment was 
entered on plea of guilty.” 

“Where record showed that defendant pleaded 
guilty, court could proceed to make formal order on 
such plea stating that court found defendant guilty on 
his-plea and proceed to pronounce sentence, and hence 
incompleteness of record for failure to show entry of 


judgment on plea of guilty was not ground for: grant 
of writ of habeas corpus.” 

“Term of United States District Court of Southern 
District of Florida is continuous throughout the year; 
such court having but one regular term during year.” 

“Where two year sentence of prisoner was sus- 
pended on payment of fine, suspended sentence carried 
case within jurisdiction of court during period of pa- 
role, and record of court could be corrected at any time 
to conform with facts.” 

“Where breach docket kept by judge was in fact 
correct entry of suspended sentence and parole, and 
clerk’s record should have conformed to it and was 
made to conform to bench docket entry by rewriting 
of original order as made by judge at time in bench 
docket, corrected record is to be considered as having 
been made at time plea of guilty was received and sen- 
tence given, and could not be complained of by prison- 
er after plea of guilty and commencement of service 
of sentence; no order of court for correction of record 
being necessary.” 

“Purpose of court is to provide substantial jus- 
tice in procedure, and, where it appears that all essen- 
tial rights were given accused in presentation of his 
cause, as disclosed by record of court, and action of 
court could be readily ascertained, mere irregularity or 
informality will not be held to invalidate proceedings.” 


“UNITED STATES 
Vv. 
GARRISON, et al. 
District Court. S. D. Florida 
March 7, 1930. 
39 F (2d) 225” 

“Under World War Veterans’ Act 1924, § 390 as 
amended by Act May 29, 1928 (38 USCA § 511), pro- 
viding for issuance of government converted life in- 
surance to persons in service of War Department or 
Navy Department and designating class of benefici- 
aries in case of yearly renewable term insurance, in- 
sured under converted insurance policy may designate 
any beneficiary desired and may change beneficiary 
without restriction as under ordinary commercial pol- 
icy.” 

“World War Veterans’ Act 1924, § 300 amended by 
Act May 29, 1928 (38 USCA §511), whereby origin- 
al act is amended and members of army or navy tak- 
ing government insurance thereunder from Veterans’ 
Bureau are not restricted to particular class of bene- 
ficiaries in case of converted insurance, held to oper- 
ate retrospectively to validate designation made by in- 
sured before the passage of the amendment, whereby 
insured named as beneficiary woman to whom he was 
illegally married, and to divest interest of insured’s 
lawful wife, in view of provision of amendatory act 
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that the amended section should be deemed effective 
as of date of prior act.” 

“In converted insurance contract issued by Unit- 
ed States Veterans’ Bureau under World War Veter- 
ans’ Act 1924 (43 Stat. 607), applicable to persons 
serving in army and navy, insured’s designation as 
beneficiary of ‘G. G., his wife,’ held to designate the 
persons named and not insured’s legal wife, where there 
was an attempt to establish a marriage between in- 
sured and the person named and marriage certifi- 
cate was issued prior to date of policy, notwithstand- 
ing insured had another wife living.” 


“RYNVELD et al. 

v. 
DUPUIS. 

No. 5811 
39 F (2d) 399 

Circuit Court of Appeals, Fifth Circuit. 
April 7, 1930.” 
. “On seller’s breach of contract for sale and deliv- 
ery of narcissus bulbs at specified price, buyer’s meas- 
ure of damages held difference between contract and 
market price of bulbs not delivered.” 

“Damages for breach of contract must be proved 
to certainty, but are not uncertain, because they can- 
not be calculated with absolute exactness.” 

“Damages are sufficiently proved, if proof shows 
reasonable basis of computation, although result may 
be only approximate.” 

“Person who wrongfully breaches contract cannot 
complain that damages cannot be accurately fixed.” 

“Excluding testimony, in buyer’s action for breach 
of contract to sell bulbs to be grown, showing esti- 
mate of total yield of seller’s field, held error. 

“Evidence excluded consisted of admissions by 
seller made after crop had matured, regarding esti- 
mated yield of one of his fields, and testimony of 
another witness regarding number of bulbs sold to sell- 
er which were planted in another field. Witness not 
only qualified as expert in making of estimate, but 
had first-hand knowledge of number of bulbs planted 
and their growth.” 


“LOUISVILLE & N. R. CO. 
v. 
ANDERSON 
No. 5814 
39 F (2d) 403 
Circuit Court of Appeals, Fifth Circuit, 
April 7, 1930.” 

“Occupant of premises abutting on highway or 
street must refrain from creating near highway un- 
guarded excavations which endanger travelers along 
road.” 


“Where motorist, not knowing that street did not 


extend beyond intersection, was injured on driving into 
depressed railroad track, railroad’s negligence held for 
jury. 

“The evidence disclosed that motorist was driving 
in early morning when it was dark and foggy, and 
that he was unfamiliar with the locality, and did not 
know that street did not extend beyond intersection, 
or that depressed railroad track occupied property 
which street would have crossed if it had extended be- 
yond intersection. The railroad had placed no barrier 
or lights at end of street to warn travelers.” 

“If occupant of premises might anticipate that 
traveler might stray from highway and fall into ex- 
cavation on premises, liability would ensue.” 

“Contributory negligence of motorist injured on 
driving into depressed railroad tracks, not knowing 


that street did not extend beyond intersection, held 
for jury.” 


“R. M. GRANT & CO., Inc., 
v. 
CITY OF LAKE WORTH, FLA. 
No. 5847. 
40 F (2d) 579 
Circuit Court of Appeals, Fifth Circuit. 
May 6, 1930.” 

“Charter provision prohibiting contracts involving 
expenditures until money was appropriated did not ap- 
ply to improvement contract, where moneys were to be 
reimbursed from local assessments.” 

“City having option under improvement contract 
to pay in bonds was liable to pay in money when dis- 
abled from legally issuing bonds.” 

“That city had levied assessments did not excuse 
it from paying for improvements in money when abil- 
ity to pay in bonds ceased.” 

“City charter held to authorize city to incur gen- 
eral obligation for construction of pavements and sew- 
ers (Lake Worth City Charter, Fla., art. 9, § 5, and 
art. 12, §2.) 

“Lake Worth City Charter, Fla., art. 9 §5 (Sp. 
Acts Fla. 1925, c. 10764), provided that, on completion 
of work, commission might pay expense out of any 
funds belonging to city not otherwise appropriated, or 
that it might pay for same with certificates of in- 
debtedness, and in addition assess the expense against 
abutting property, and article 12, § 2, provided that 


no contract involving expenditure of public money 


or imposing liability on city could be legally entered 
into by the city until sufficient amount of money had 
been appropriated for liquidation of pecuniary liability 
with proviso that section should not apply to bonded 
indebtedness or moneys to be collected by special as- 
sessments for local improvements.” 

“City incurred indebtedness created under con- 
tract providing for payment of completed units in 
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bonds or in cash, at election of city, for construction 
of streets and sewers as general obligation when power 
to issue bonds failed.” 

“Sewer and pavement contract did not contem- 
plate that contractor should have recourse only to col- 
lections of local assessments for payment for work 
done.” 

“The contract provided for work of vast amount 
and over an extended period—all work of that char- 
acter that city might do during life of contract—and 
under the contract contractor’s primary resort was to 
cash or bonds of city or its guaranteed certificates 

of indebedness, and for temporary — a revolving 
fund was created.” 

“Where expedients provided for in street and 
sewer contract failed to produce funds, contractor was 


excused from his obligation until they again began 
producing.” 


> 


“ATLANTIC MORTGAGE & FINANCE CO. 


v. 
HAMILTON, et ux. 


No. 5644 

40 F (2d) 583 
Circuit Court of Appeals, Fifth Circuit. 
May 16, 1930.” 

“Easement acquired by city by dedication of ten 
feet across lots for street, sidewalk, and highway pur- 
poses constituted ‘incumbrance’, entitling vendee to 
rescind option to purchase and establish vendee’s lien 
for first installment paid.” 

“As general rule, easement upon any appreciable 
part of valuable city lot constitutes ‘incumbrance’ 
within covenant against incumbrances.” 

“In Florida, vendee can rescind in event there 
is incumbrance which vendor covenanting against in- 
cumbrances cannot or will not remove and which ven- 
dee cannot remove by application of purchase money.” 

“Vendee given right to rescind on account of in- 
cumbrance has enforceable — for repayment of pur- 
chase money.” 


“Rules of state courts applicable to property are 
enforced jn federal courts.” 

“Vendor who acquiesced in predecessor’s dedica- 
tion to city could not rely upon prior recording of his 
deed to defeat purchaser’s claim that city’s easement 
constituted incumbrance.” 

“Purchaser’s knowledge of existence of sidewalk 
when taking option to purchase lots did not impute 
to him notice that sidewalk was on lots themselves.” 

“Assignee of option to purchase could assert right, 
which assignor had, to rescind on ground of incum- 
brance, though assignee had constructive notice there- 
of at time of assignment.” 

“A purchaser with notice from a purchaser with- 
out notice takes good title.” 


- “$5,000 note constituted valuable consideration 
for assignment of option to purchase, and vendors de- 
fending assignee’s suit to rescind could not object that 
assignment was given for less than option’s value.” 

“Acceptance by vendor’s authorized attorney of 
certified check in payment of installment waived legal 
tender.” 

“Where vendor was unable to convey unincum- 
bered title, question whether purchaser’s tender of in- 
stallment was sufficient was immaterial.” 


“UNION INDEMNITY CO. 
Vv. 
VETTER. 


No. 5685 
40 F (2d) 606 
Circuit Court of Appeals, Fifth Circuit. 
May 6, 1930.” 

“Bill of exceptions will not be stricken because 
presented and signed by District Judge and filed with 
clerk after appeal was sued out.” 

“Surety on building contractor’s bond is charged 
with knowledge of terms of contract.” 

“Provision of building contract for immediate 
payment of stated sum to contractor held waiver of 
prior provision for weekly payments, so as to preclude 
surety on contractor’s bond from relying on failure to 
make them as deviation releasing it from liablty.” 

“Denial of leave to file additional pleas held not 
prejudicial error, in view of court’s offer to admit 
proof of subject matter thereof under pleas already 
filed.” 

“To recover from surety for breach of building 
contractor’s bond to indemnify obligee against pecun- 
iary loss, obligee must show that he sustained pecun- 
iary loss thereby.” 

“To establish pecuniary loss by breach of build- 
ing contract in failing to complete building and deliv- 
er it to owner free of valid liens within time speci- 
fied, owner must show loss incurred or paid because of 
liens fastened on building or for which he was liable.” 

“Notices of liens held inadmissible as evidence of 
damages by contractor’s abandonment of building com- 
pleted by owner at his own expense, in absence of 
evidence that liens were perfected or paid by owner 
(Rev. Gen. St. Fla. 1929, §§ 3517-3520, 3530).” 

“Owner’s loss by voluntary reduction of purchase 
price of building because of unenforceable claims 
against it held not recoverable from surety on contrac- 
tor’s bond.” 

“Attorneys’ fees can be recovered as damages only 
when authorized by contract or statute.” 

“Statute providing for allowance of attorneys’ 
fees to beneficiary under insurance contract must be 
strictly construed; imposition being in nature of pen- 
alty (Rev. Gen. St. Fla. 1920, § 4263). 
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“Bond to indemnify owner against pecuniary loss 
by breach of building contract held not insurance pol- 
icy or contract within statute authorizing allowance of 
attorneys’ fees to beneficiary (Rev. Gen. St. Fla. 1920, 
§ 4263). 

“Owner held entitled to recover from surety on 
building contractor’s bond amount actually and reason- 
ably expended in finishing building after contractor 
abandoned it.” 


“FLEITAS 

Vv. 
UNITED STATES. 

No. 5701 

40 F (2d) 636 
Circuit Court of Appeals, Fifth Circuit. 
May 9, 1930.” 
“Where no directed verdict was asked, conviction 
will not be reversed for insufficiency of proof of 
venue.” 
“Defendant appealing from conviction has burden 
to show reversible error.” 
“Reviewing court will not assume that search 
warrant, affidavit, and return were defective, though 
record did not contain such documents, and defendant, 
appealing from conviction, directed clerk to include 
copy thereof in transcript.” 


“DUVAL CATTLE CO. et al, 
Vv. 
HEMPHILL. 

No. 5631. 
41 F (2d) 433 
Circuit Court of Appeals, Fifth Circuit. 
June 3, 1930. 
Rehearing Denied July 7, 1939.” 
“That private owners would be benefited by re- 
clamation of lands subject to overflow does not inval- 
idate drainage statute (Acts Fla. 1913, c. 6458). 
“Acts Fla. 1913, c. 6458 (Comp. Gen. Laws 1927, 
§ 1451 et seq.) authorizes formation of drainage 
district by state board of drainage commission- 
ers or majority in numbers or acreage of owners 
of contiguous body of lands subject to overflow 
for purpose of reclaiming them for sanitary or 
agricultural purposes or when conducive to public 
health, convenience, or welfare or of public util- 
ity or benefit.” 
“Privately owned lands subject to overflow may 
be assessed in proportion to benefits by reclamation 
thereof (Acts Fla. 1913, c. 6458).” 
“Statute authorizing establishment of drainage 
districts and assessments against property specially 
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benefited held not unconstitutional as delegating leg- 
islative power to courts (Const. Fla. art. 2; Acts Fla. 
1913, c. 6458). ; 

“State Supreme Court decision that drainage 
statute is unconstitutional would not bind federal 
courts on question of validity of bonds previously is- 
sued thereunder and sold (Acts Fla. 1913, c, 6458).” 

“Solid body of land included in drainage district, 
is contiguous, though crossed by highway or railroad; 
‘contiguous lands’ being those adjacent or adjoining 
(Acts Fla. 1918, c. 6458). 

“Land owners representing in petition for drain- 
age district that lands are contiguous cannot deny fact 
in suit to foreclose tax liens (Acts Fla. 1913, c. 6548).” 

“Corporation, to which signer of drainage district 
petition conveyed lands therein, took them subject to 
his obligation to pay drainage taxes (Acts Fla. 1913, c. 
6458).” 

“Court’s order declaring lands in drainage district 
contiguous cannot be attacked collaterally by landown- 
er in suit to foreclose tax liens (Acts Fla. 1913, c. 
6458) .” 

“Statute authorizing appointment of receiver to 
collect drainage taxes held not void as authorizing 
usurpation of county tax collector’s duties (Acts Fla. 
1913, c. 6458, § 41, as amended by Acts Fla. 1923, c. 
9129, § 1).” 

“Drainage district bonds, payable out of drain- 
age tax money, held negotiable (Acts Fla. 1913, c. 
6458).” 

“That drainage district bonds were accepted in 
payment for construction of ditches by contractors 
not alleged or shown to have performed contracts held 
no defense to district receiver’s suit in subsequent 
purchasers’ behalf to foreclose tax liens (Acts Fla. 
1913, c. 6458 and § 41, as amended by Acts Fla. 1923, 
c. 9129, § 1).” 

“Answer alleging that drainage district, receiver 
of which sued to foreclose tax liens, omitted and chang- 


ed location of ditches on official plan without obtain- | 


ing authority, held properly stricken as not alleging 
material changes of plan (Acts Fla. 1913 c. 6458, and 
§ 41, as amended by Acts Fla. 1923, c. 9129, § 1).” 

“Objections, first urged on appeal from decree 
foreclosing drainage tax liens, that assessment rolls 
were unintelligible or not self-explanatory, cannot be 
considered.” 

“Irregularities in drainage tax assessment rolls, 
on which lands not assessed were marked ‘N. B.,’ held 
cured by statute (Acts Fla. 1913, c. 6458, § 24).” 

“Acts Fla. 1913, c. 6458, § 24, provides that no 
mere informality or irregularity in assessments shall 
be a valid defense to suit for delinquent drainage 
taxes.” 

“Drainage taxes held not paid by supervisors’ 
acceptance of check against time deposit certificates.” 
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“CITY OF MANATEE, FLA., © 
Vv. 
GEDNEY & SONS, Inc. 
No. 5730. 
41 F (2d) 516 
Circuit Court of Appeals, Fifth Circuit. 
June 18, 1930.” 

“Whether sewer construction work was improper- 
ly done of defective sewer pipe used held issue for jury 
in contractor’s action against city. 

“The evidence disclosed that about a year after 
the contract was completed the main sewers on two 
streets were cracked or broken and filled with sand 
and that there were faulty connections with the off- 
sets that led to the houses. The city’s consulting en- 
gineer testified that in his opinion the sewers would 
have been in perfect condition if the pipes were up to 
specifications or the work properly done. There was 
no proof that side drainage was insufficient or that 
the sewers had been affected by high tides.” 


“ZARATE 
Vv. 
UNITED STATES. 
No. 5801. 
41 F' (2d) 598. 
Circuit Court of Appeals, Fifth Circuit. 
June 30, 1930.” 

“Conversations and telegrams exchanged with de- 
fendant’s co-consiprators and note and list furnished 
by one held admissible over objection as hearsay. 

“Defendant was charged with unlawful sale of 
morphine and with conspiring with his co-defendant 
and third person not on trial to sell morphine. Gov- 
ernment agent had conversation with codefendant, 
who gave her a note to defendant with list of address- 
es at which he might be found, and agent presented 
note and bought morphine. Later, after exchange of 
telegrams with codefendant, another agent purchased 
additional morphine from defendant, and other pur- 
chases were made from the third person not on trial.” 

“Where defendant was charged with substantive 
offense and also with conspiracy, statement by any con- 
spirator during course of conspiracy was admissible 
against all.” 

“Where defendants are acting in concert, evidence 
showing act of one or more in furtherance of common 
plan was admissible against all.” 

“Instructions to consider certain matters, includ- 
ing characters, in weighing testimony of defendants, 
held not objectionable as telling jury their characters 
were bad. 

“The instruction told the jury to weigh testimony 


of defendants like that of any other witnesses and to 
take into consideration their characters, their inter- 
ests, their acts and doings while on the stand, and 
whether their testimony had been contradicted. De- 
fendants had not put their characters in issue.” 


“In re HOLLYWOOD LAND & WATER CO. 
In re HOMESEEKER®S’ REALTY CO. 
Nos. 758-M, 759-M. 
41 F (2d) 778 
District Court, S. D. Florida. 
May 26, 1930.” 

“Allegations of original bankruptcy petition re- 
specting unpaid judgment held not to state act of 
bankruptcy (Bankr. Act § 3a, as amended by act May 
27, 1926, § 3, 11 USCA § 21 (a). 

The count alleged that the alleged bankrupt had 
left unpaid judgment in certain amount in favor of 
certain company dated on certain date “for a period 
of over thirty (30) days next preceding the filing of 
this petition.” 

“Bankruptcy petition following language of 
statute held so general and incomplete that it did not. 
contain specific averments required to present cause 
of action (Bankr. Act (11 USCA). 

The petition stated that the alleged bankrupt 
while insolvent transferred to one or more of its un- 
known creditors substantial sums of money in un- 
known amounts, with the intent to prefer such cred- 
itors.” 

“Ineffective and inefficient bankruptcy petition 
may be amended. 

The courts are as lenient in this respect as in 
reference to pleadings in other cases. The right to 
amend, however, can go no further than to bring for- 
ward and make effective that which in some form is 
already there.” 

“Court authorizing amendment of original bank- 
ruptcy petition could not grant right to petitioning 
creditors to introduce new cause of action.” 

“Amended bankruptcy petition, respecting unpaid 
judgment, stated new cause of action not relating to 
origing| petition and therefore barred by limitation 
statute of four months (Bankr. Act. § 3b, and § 3a as 
amended by Act May 27, 1926, § 3,11 USCA § 21 (a, b). 

The amendment alleged bankrupt while insolvent 
permitted creditor to obtain judgment and lien on cer- 
tain date recorded in minutes of certain court, and 
that bankrupt did not vacate or discharge such judg- 
ment within thirty days from date judgment and lien 
were obtained. The amended petitions stating, as they 
did, new cause of action, could not be considered orig- 
inal petition as regards limitation.” 
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OTHER CASES OF INTEREST 


UNITED STATES CUSTOMS COURT 
FIRST DIVISION 
THE AMERICAN FOUNDATION, INC., 
Plaintiff, 
Wi 
UNITED STATES, 
Defendant. 
Port of Tampa, Florida. 
Protest 342310-G-2670. 
Decided. 
(Affirmed.) 


Knight, Adair, Cooper & Osborne (John C. Coop- 
er, Jr., of counsel) for the plaintiff. 

Charles D. Lawrence, Assistant Attorney Gener- 
al (James R. Ryan, special attorney), for the United 
States. 

Before McClelland, Sullivan and Brown, Judges. 

SULLIVAN, Judge: The merchandise in question 
is described by the collector in his letter transmitting 
this protest to the Court for decision as follows: 
Carillon of 48 notes, consisting 
of 61 bells varying in diameter 
from 8 ft. 6 ins. to 8 ins. with 
inscription, classified under 
Par. 1448, value $60,172.00 
Clappers, hand claviers, prac- 
tice clavier, steel frame and 
connections, and electric pneu- 
matic automatic relaying ap- 
paratus for above, value $21,799.00 
Packing carillon and accessories 2,000.00 


Rate of duty 40%, equaling _ $33,588.40 

_ Duty was assessed on this merchandise at 40 per 
cent ad valorem under the provision in paragraph 14438 
for “Musical instruments and parts thereof.” 

The protest in its first claim is against the inclu- 
sion for dutiable purposes of the steel frame and con- 
nections and of packing and accessories, stating the 
value thereof as $7,800 and claiming a reund of 49 per 
cent or $3,120 “for the reason that said steel frame 
and connections from part of the tower in which the 
said carillon was hung and not part of the said caril- 
lon, and that the packing and accessories cannot be 
considered as ‘part’ of said musical instrument.” 

It will be observed that the protest does not state 
the rate and paragraph under which it claims said 
frame, connections, packing and accessories should be 
assessed with duty. 

The second claim in the protest is— 

The said carillon is not a dutiable musical 
instrument, for the reason that at the time the 
foundation ordered its manufacture in England 


there was no American concern which was able 
to fill the order. There was therefore no domes- 
tic industry to be protected by the tariff, and 
the said carillon should have been admitted free 
of duty as an article not contemplated for duty 
in the Tariff Act of 1922. 

Again, it will be noted, the paragraph under 
which it is claimed this carillon is free of duty is not 
specified in the protest. 

The protest then continues as follows: 

The third reason for protest is this: 

On December 5th, 1928, Senator Fletcher of 
Florida introduced into the Senate a bill 54703, 
providing for the remission to the Foundation of 
the duty paid in this case. A similar bill was in- 
troduced in the House by Representative Drain of 
Florida. These bills were referred to the Senate 
Finance Committee and to the House Ways and 
Means Committee, respectively. 

The fourth reason for protest is this: 

On Friday, February 1, 1929, a sanctuary and 
the tower in which the said carillon was hung— 
both the property of the Foundation and located 
at Mountain Lake, Polk County, Florida — were 
formally dedicated for visitation to the’ American 
people by President Coolidge in the presence of 
Governor Carlton of Florida. The said carillon was 
imported for the purpose of being dedicated to 
the public for visitation. 

The fifth reason for protest is this: 

The exaction of duty in such case is unjust 
and discriminatory as against one importing such 
a carillon for the purpose above stated, necessary 
to the setting in which it was to be installed, when 
the importer was unable to secure in this country 
a similar carillon. 

As it originally stood there was nothing in the 
protest of which this Court could take jurisdiction or 
grant relief, and had it not been amended it would 
have been necessary to summarily dismiss it. 

However, prior to the first call of the calendar 
at Tampa, Florida, on January 27, 1930, when this 
case came up for trial counsel for the plaintiff moved 
“to amend the fourth article of the protest heretofore 
filed by the American Foundation, dated February 28, 
1929, by specifically including therein that the carillon 
being imported by the American Foundation, and now 
installed at the Singing Tower at Mountain Lake, is 
and was entitled to entry free of duty under Para- 
graph 1706 of the Tariff Act of 1922. 

To this counsel for the defendant replied: 

I explained to Mr. Cooper I was willing to 
waive the service of notice of motion to amend. 
I have no objection to his making the amendment. 
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The Court, through Judge Weller, then granted 
the motion to amend. 

The cause was then transferred to Philadelphia 
for hearing, and when the cause was called for trial 
on April 24, 1930, the’ plaintiff filed a written motion 
embodying his oral motion to amend the protest by in- 
cluding a claim that the merchandise was free of duty 
under paragraph 1706 as a work of art. 

The defendant objected to the filing of this writ- 
ten motion as being made after the first docket call. 
The objection was overruled. 

At the same time plaintiff’s counsel stated he 
filed with the deputy collector of customs at Jackson- 
ville a bond in the sum of $68,000 as required by para- 


graph 1706 of the free list, and it was moved “that the 


bond and affidavit filed nune pro tune be received so 
as to comply with Section 1706. 

To this defendant’s counsel replied that inasmuch 
as the bond and affidavit were not filed prior to the 
liquidation of the entry he objected to their relevancy 
and materiality. 

Decision on this objection was reserved. 

At the trial Mr. W. Curtis Bok was the first wit- 
ness called by the plaintiff. He testified he is the son 
of the late Edward W. Bok, and the treasurer of the 
plaintiff, The American Foundation, Inc.; that he filed 
the protest and amended protest in this case. 

It was admitted by counsel for the defendant that 
the American Foundation hold title under permit and 
charter authorizing them to transact business in the 
State of Florida; that said corporation was conceived 
by the witness’ father, Mr. Edward Bok, who lived in 
Merion, outside of Philadelphia; that Edward Bok was 
editor of the Ladies’ Home Journal, and vice president 
of the Curtis Publishing Company; that he had a win- 
ter home at Mountain Lake, Lake Wales, Polk County, 
Florida, which is the highest point of land in Florida; 
that Mr. Edward Bok purchased 40 or 50 acres of land 
there, which he “developed as a sanctuary, planted it 
with native plants of Florida and made out of it a place 
where they (the public) might go to rest and study 
plants and flowers; that in 1925 he turned said prop- 
erty over to the American Foundation; that said 
Foundation is entirely engaged in philanthropic edu- 
cational activities, and maintains the Sanctuary at 
Mountain Lake, without cost or entrance charge to the 
public, all such expenses being borne for the benefit 
of the public by the Foundation; that subsequently a 
tower was erected on this land “along the lines of the 
singing towers of Flanders,” which were described as 
follows: 

It was a tower varying in heights anywhere 
from 190 to 200 feet high, sometimes attached to 

a cathedral or a church in which bells, carillon 

bells, were installed and played in connection 

with church festivals, religious occasions, and also 


-for the benefit of the public. They are of con- 
siderable antiquity, some going back hundreds of 
years, and are found scattered in Flanders and 
particularly Holland. 

The architect, whose firm designed this tower, 
Mr. C. L. Borie, III, was the next witness called by 
the plaintiff. He testified the design was entirely that 
of Mr. Medary of his firm, since deceased; that Mr. 
Medary, after “most exhaustive efforts covering quite 
a period of time,” or over a year, “reached the con- 
clusion” that such articles as the carillon in question 
could not be manufactured in this country, and he ac- 
cordingly placed the order therefor with Taylor & 
Company of Loughborough, England; that the tower 
was designed to fit the bells; that the American In- 
stitute of Architects specially rewarded Mr. Medary 
for the excellent design of this tower by electing him 
its president; that John Taylor & Sons of Loughbor- 
ough, England, constructed the bells, which consti- 
tuted a carillon, and that the same “was made com- 
pletely in England, set up, tested, taken down, crated, 
and sent to this country;” that the carillon was de- 
livered in this country as ordered. 

The witness described the carillon as follows: 


I have only seen one, this one, that has a. 


complete steel framework on which various bells 
are suspended; that is played by a clavier. 
Paragraph 1706 of the free list is as follows: 
Works of art. collections in illustration of 
the progress of the arts, sciences, agriculture, or 
manufactures, photographs, works in terra cotta, 
parian, pottery, or porcelain, antiquities and 
artistic copies thereof in metal or other material, 
imported in good faith for exhibition at a fixed 
place by any State or by any society or institu- 
tion established for the encouragement of the 
arts, science, agriculture, or education, or for a 
municipal corporation, and all like articles im- 
ported in good faith by any society or association, 
or for a municipal corporation, for the purpose of 
erecting a public monument, and not intended for 
Sale nor for any other purpose than herein ex- 
pressed; but bond shall be given, under such rules 
and regulations as the Secretary of the Treasury 
may prescribe, for the payment of lawful duties 
which may accrue should any of the articles 
aforesaid be sold, transferred, or used contrary 
to this provision, and such articles shall be sub- 
ject at any time to examination and inspection 
by the proper officers of the customs; provided, 
that the privileges of this and the preceding para- 
graph shall not be allowed to associations or cor- 
porations engaged in or connected with business 
of a private or commercial character. 
The issue for us to determine therefore is whether 
the merchandise in question is properly dutiable as a 
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musical instrument or free of duty under the above 
quoted paragraph 1706. It is not claimed that the 
carillon falls within any other paragraph of the free 
or dutiable list. 

First, the presumption arising from the action of 
the collector is that this merchandise is a musical in- 
strument. What testimony is there to support or re- 
but this presumption? 

The testimony shows (p. 24) that the imported 
merchandise was a complete carillon for a certain 
number of bells plus their equipment, consisting of a 
complete steel framework on which the bells are sus- 
pended, and that it “is played by a clavier.” (p. 25.) 

Major Nornavell’s testimony shows (p. 36) that 
“Grove’s Musical Dictionary” gives the least number 
of bells in a carillon as 23; that a carillon is tuned in 
the chromatic scale; that an ordinary musical com- 
position can be played on a carillon (p. 37) ; that caril- 
lons “finally developed into a musical instrument on 
which any musical composition can be played;” that 
the value of a carillon is “solely in the music;” that 
a carillon “is one of the greatest musical instruments 
in the world.” (p. 42.) 

He was asked what constitutes the carillon, and 
answered (p. 42): “The bells, and framework and the 
playing mechanism. The whole instrument is similar 
to a piano or an organ;” that its sole purpose is to 
produce music (p. 43); that a carillon might be well 
compared to a piano, an organ, or any other instru- 
ment to produce music. 

Mr. Fleming testified (p. 47) that the purpose of 
the carillon is to produce sweet music. 

Mr. Bok testified (p. 53) that the bells themselves 
have only one purpose, to produce musical sounds. 

Ex. 2, being a pamphlet describing and illustrating 
carillons, shows that this merchandise is a species of 
musical instrument played by a keyboard and pedals 
connected to the bells by wires. In addition it con- 
tains two “Specimen Programmes” of music played on 
carillons, which include a march from Tannhauser; 
such hymns as “Abide With Me;” Irish songs, such 
as “Come Back to Erin;’’ Schubert’s “Ave Maria;” and 
many other musical compositions. 

We think there is abundant evidence in this rec- 
ord to establish the carillon in question a musical in- 
strument. 

Second: Is the carillon in question such work of 
art as to bring it within paragraph 1706 of the free 
list? 

It will be borne in mind that. the very beautiful 
tower in which this carillon was installed was entirely 
produced in the United States, as were the materials— 
the marble coming from Georgia; the coquina stone 
from Florida; and the steel construction from Ala- 
bama. The tower therefore is not in question; merely 
the carillon and its accessories, which being enclosed 
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in the tower were not exposed to public view. 

Major Nornavell testified on this point as follows 
(p. 41): 
Q. And may I ask if there is anything par- 
ticularly aesthetic about those bells in their 
shape, size, construction or finish? A. No. 

Q. Physically they have no artistic charac- 
teristics? A. All bells have very great artistic 
characteristics. 

Q. But have these any other artistic char- 
acteristics? A. The shape, tending a slight bit 
of them, but nothing special. 

Q. The value of the carillon is the ringing of 
the bells together in making notes and the music 
they produce? A. Solely in the music. 

Q. It has no value other than the music 
made by the carillonnéur? A. No. 

Q. But if some other man played the bells 
without a competent carillonneur they would have 
no artistic or any other value? A. No. 


Q. You admit, and I am willing to admit © 


likewise, those bells if handled by you or any 
other person in the present condition, would have 
on artistic value? A. No. 

Q. Major, you never took into consideration 
the physical characteristics or the looks when you 
purchased it? A. No, only the tone. 

* * * * 

Q. And the public does not see a carillon in 

the tower? A. No. 


Q. So it does not make any difference what - 


the size, shape, color, or music may be? A. The 
tone is the value of the carillon. 
From Mr. Fleming’s testimony (p. 47): 

Q. It (a carillon) has no merit artistically 
physically in the look to appeal to the eye? A. 
Oh, well, you don’t look at the bells, you say you 
hear them. 


We have previously passed on electrical ma- 
chinery for ringing church bells, and, the bells con- 
nected therewith, as being musical instruments. Such 
machinery is dutiable as parts of musical instruments 
under paragraph 1443. (See J. E. Bernard & Com- 
pany’s case, Abstract 7397, 54 Treas. Dec. 699.) 

In Reardon v. United States, 11 Ct. Cust. Appls. 
233, the question of what are or what are not works 
of art is clearly set forth. . 


In that case the merchandise consisted of a set of 
marble church altars of the conventional Gothic type, 
imported in a knock-down condition to be used as 
altars at St. Anthony’s church, Long Beach, Cali- 
fornia. They were held dutiable as manufactures of 
marble under paragraph 98, Tariff Act of 1913, and 
not free of duty as “sculptures or statuary” under 
paragraph 652, or as “works of art” under paragraph 
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654 or 655, or dutiable as “works of art” under para- 
graph 376 of that act. 

Paragraph 654 of the Tariff Act of 1913 was word 
for word the same as paragraph 1706 of the aci of 
1922. 

With reference to the claims as works of art the 
Court said: 

The protest next includes a claim for free 
entry of the merchandise under paragraph 654 as 
works of art imported in good faith for exhibition 
by an institution established for the encourage- 
ment of education; also a claim for its free entry 
under paragraph 655,as works of art imported 
expressly for presentation to an incorporated re- 
ligious society ; together with an alternative claim 
for its assessment at the rate of 15 per cent ad 
valorem under paragraph 376, in event the fore- 
going claims for free entry should be overruled by 
the court. 

It will at once be noticed that the importa- 
tions can not be classified under any of the three 
paragraphs last cited, unless first they be held to 
be “works of art” within the purview thereof. 
The question therefore arises whether the altars 
answer to the legislative description of works of 
art within the paragraphs thus cited. 

_ We can well adapt the language of the Court in 
the foregoing quotation, by saying that the importa- 
tion in this case cannot be classified under paragraph 
1706 unless first it be held to be “works of art” with- 
in the purview thereof. 

The Court then continued (p. 238) as follows: 

It may be difficult to formulate an exact 
definition, at the same time comprehensive and 
exclusive, of the term “works of art.” In a re- 
ported case, T. D. 18625 (G. A. 4023), a witness 
is quoted as saying: “It is difficult to define a 
work of art, or say just where a work of art be- 
gins and where it ends. In a large sense, every- 
thing from the commonest design on a cheap cast- 
iron stove to the frieze of the Parthenon can be 
included in the expression ‘work of art.’ There is 
no established line. Every man draws his own 
line.” 

If the term “work of art” would not include a 
beautifully carved marble altar, can we hold that this 
carillon of bells, it matters not what the purpose of 
their dedication may have been or the use to which 
they are applied, is a work of art? 

The statement of Judge Smith in United States 
v. Olivotti & Co. (7 Id. 46, 48, T. D. 36309) is very apt, 
and we herewith quote it as follows: 

Finding, as we do, that the feat is not sculp- 
ture, the next question which arises is, can it, be- 
cause of its beauty and artistic character, be 
classified as a work of art within the meaning of 


paragraph 376? We think not. In our opinion, 
the expression “works of art” as used in 376 was 
not designed bv Congress to cover the whole 
range of the beautiful and artistic, but only those 
productions of the artists which are something 
more, than ornamental or decorative and which 
may be properly ranked as examples of the free 
fine arts, or possibly that class only of the free 
fine arts imitative of natural objects as the artist 
sees them, and appealing to the emotions through 
the eye alone. The potter, the glassmaker, the 
goldsmith, the weaver, the needlewoman, the lace- 
maker, the woodworker, the jeweler, all produce 
things which are both artistic and beautiful. It 
can hardly be seriously contended, however, that 
it was the legislative purpose to include such 
things, beautiful and artistic though they may be, 
in a provision which as shown by its history and 
the enumeration therein contained, was intended 
to favor that particular kind of art of which 
painting and sculpture are the types. See Laz- 

arus v. United States (2 Ct. Cust. Appls., 508, 

509; T. D. 32247); United States v. Downing (6 

Ct. Cust. Appls., 545; T. D. 36197). 

In the Reardon case, supra, the Court distinctly 

stated that the altars were artistically designed and 
constructed “but their adornment belonged to the dec- 
orative and industrial rather than the fine arts.” That 
holding of the Appellate Court as to marble altars is 
so in harmony with the facts in the case at bar as to 
be controlling. Even if this carillon was of a decora- 
tive or, ornamental character it would not fall within 
the term “work of art.” This carillon belongs to the 
industrial art rather than the fine arts. 
The same rule was enunciated in United States v. 
Perry, 146 U. S. 71. In that case the merchandise 
consisted of painted window glass consisting of pieces 
of variously colored glass out into irregular shapes 
and fastened together by strips of lead, the paintings 
thereon executed by artists of superior merit and rep- 
resenting Biblical subjects and characters, imported in 
fragments to be put together in the form of windows, 
for the use of a convent. 

It was held by the Court that such were not works 
of art, even though executed by artists of superior 
merit. 

The Court said: 

For most practical purposes works of art may 
be divided into four classes: 


1. The fine arts properly so-called, intended . 


solely for ornamental purposes, and including 
paintings in oil and water, upon canvas, plaster, 
or other material, and original statuary of marble, 
stone, or bronze. * * * . 

2. Minor objects of art, intended also for 
ornamental purposes, such as statuettes, vases, 
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plaques, drawings, etchings, and the thouand and 
one articles which pass under the general name of 
bric-a-brac, and are susceptible of an indefinite 
reproduction from the original. 

38. Objects of art, which serve primarily an 
ornamental, and incidentally a useful purpose. 
such as painted or stained glass windows, tapes- 
try, paper hangings, etc. 

4. Objects primarily designed for a useful 
purpose, but made ornamental to please the eye 
and gratify the taste, such as ornamental clocks, 
the higher grade of carpets, curtains, gas fixtures, 
and household and table furniture. 

No special favor is extended by Congress to 

either of these classes except the first, which is 
alone recognized as belonging to the domain of 
high art. 
The Court held that merchandise dutiable as 
stained or painted window glass under paragraph 122 
of the Tariff Act of October 1st, 1890, and not exempt 
from duty as paintings imported for the use of a re- 
ligious society and not intended for sale. 


In the Reardon case, supra, the Court further 
said: 


‘They (the altars) are essentially the product 
of builders and ornamentalists rather than artists. 
for, after all, they are structures of church equip- 
ment for use in religious worship and are not 
esthetic objects created or produced by artists to 
appeal to the emotions through the eye alone. 
Such objects are not “works of art” within the 
sense of the statute. ‘ 

This, to our minds, fully answers the contention 
_of counsel for the plaintiff in the case at bar, as set 
forth in his brief, that this carillon is a work of art. 
It is essentially the product of a bell foundry rather 
than an artist. It is not an esthetic object created or 
produced by an artist to appeal to the emotions 
- through the eye alone. Its only appeal is a musical 
one, which reaches the ear and not the eye. 

The contentions that this carillon should be ad- 
mitted free of duty for the reason that it was “dedi- 
cated to the public for visitation” and that this caril- 
lon is not a dutiable musical instrument, because at 
the time it was ordered there was not any domestic in- 
dustry manufacturing carillons to be protected by the 
Tariff Act, are wholly immaterial to the issue in- 
volved, and do not in any way affect the classification 
of this carillon for dutiable purposes. 

The philanthropic purpose of Mr. Bok in the erec- 
tion of the singing tower and the purchase of this 
carillon, which indicates in a high degree his intense 
interest in the welfare of the community, would noi 
warrant the admission of this carillon free of duty. 

We are of opinion, therefore, that this carillon 
is not a work of art. Nor is it of the character of any 
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of the other merchandise specified in paragraph 1706. 
It is not “collections in illustration of the progress of 
the arts, sciences, agriculture, or manufactures.” It 
is not “photographs;” nor “works in terra cotta, pari- 
an, pottery, or porcelain.” It is not “antiquities,” but 
very decidedly a modern manufacture. Nor has this 
carillon been proven to be “artistic copies” of antiqui- 
ties “in metal or other material.” Nor has it been 
shown to be a “like article” to any of the merchandise 
specified in the paragraph. 

Unless the Tariff Act specially exempts imported 
merchandise from duty it is dutiable, and we do not 
find any provision in the. Tariff Act of 1922, which 
would permit this carillon, being a musical instrument, 
to be admitted into the United States free of duty. If 
an article is not enumerated in the Tariff Act of 1922, 
paragraph 1460 provides it “shall pay the same rate 
of duty which is levied on the enumerated articles 
which it most resembles” either “in material, quality, 
texture, or the use to which it may be applied.” In 
“the use to which it may be applied” this carillon and 
its accessories most nearly resembles “musical instru- 
ments and parts thereof,” which are covered by para- 
graph 1443. This carillon is not covered by any of the 
provisions of the free list. 

Having decided the collector was correct in his 
classification it is unnecessary to consider whether or 
not the failure of the plaintiff to file a bond at the 
time of entry would preclude it from prosecuting this 
issue. Nor is it necessary to pass upon the question 
whether or not the written motion to amend the pro- 
test, filed in Philadelphia on April 24, 1930, being a 
nunc pro tune filing, is of any validity. The oral mo- 
tion to amend was accepted by the Government at 
Tampa, Florida, prior to the first call of the docket. 
The Government had the power and right to waive a 
written notice of motion. It did so through its As- 
sistant Attorney General, and the plaintiff’s motion 
orally made was valid. Subsequently reducing this 
motion to writing does not add to or take from the 
holding of the Court and the consent of the Govern- 
ment at Tampa to the oral motion to amend. 

One of the reasons for protest is that this caril- 
lon, together with the sanctuary and tower, “were 
formally dedicated for visitation to the American peo- 
ple by President Coolidge in the presence of Governor 
Carlton of Florida. The said carillon was imported 
for the purpose of being dedicated to the public for 
visitation.” The address delivered by President Cool- 
idge was received in evidence as a part of Ex. 3, and 
was introduced by the plaintiff for the purpose of 
showing that this carillon is a work of art and there- 
fore free of duty. 

The address of the President of the United States 
was a worthy one, and expressed in clear and distinct 
language the feeling of the President, and practically 
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every one present, as to the philanthropic purpose and 
object of Mr. Bok, but it does not in any way estab- 
lish that the carillon itself is a work of art, and with- 
in the provisions of paragraph 1706. 

The objection to this address as immaterial 
should have been sustained. Such is the ruling of the 
Court. 

The protest is overruled. 

DISSENTING OPINION 

BROWN, Judge: This suit against the United 
States asking judgment for refund of all duty taken 
upon the carillon, the classification of which is here 
in question, was brought at Tampa, Florida, where the 
trial started. For convenience the trial was completed 
at the Philadelphia docket. 

The collector of customs took duty at 40 per cent- 
um ad valorem under the provision in paragraph 1443, 
Act of 1922, reading as follows: 

Musical instruments and parts thereof, not 
specially provided for, pianoforte or player ac- 
tions and parts thereof, cases for musical instru- 
ments, pitch pipes, tuning forks, tuning hammers, 
and metronomes, strings for musical instruments 
composed wholly or in part of steel or other metal, 
all the foregoing, 40 per centum ad valorem; * * * 
The plaintiff claims free entry under paragraph 

1706 of the free list, reading as follows: 

Works of art, collections in illustration of 
the progress of the arts, sciences, agriculture, or 
manufactures, photographs, works in terra cotta, 
parian, pottery, or porcelain, antiquities and 
artistic copies thereof in metal or other material, 
imported in good faith for exhibition at a fixed 
place by any State or by any society or institu- 
tion established for the encouragement of the 
arts, science, agriculture, or education, or for a 
municipal corporation, and all like articles im- 
ported in good faith by any society or association, 
or for a municipal corporation, for the purpose of 
erecting a public monument, and not intended for 
sale nor for any other purpose than herein ex- 
pressed; but bond shall be given, under such 
rules and regulations as the Secretary of the 
Treasury may prescribe, for the payment of law- 
ful duties which may accrue should any of the 
articles aforesaid be sold, transferred, or used 
contrary to this provision, and such articles shall 
be subject at any time to examination and inspec- 
tion by the proper officers of the customs: Pro- 
vided, That the privileges of this and the preced- 
ing paragraph shall not be allowed to associations 
or corporations engaged in or connected with 
business of a private or commercial character. 

And the question before us is under which of these 
two paragraphs did the Congress intend this merchan- 
dise to be classified. 


At the outset it should be noted that paragraph 


1706 covers more than, and is not limited to “works 
of art.” In the first two lines. “collections in illustra- 
tion of the progress of agriculture or manufactures.” 
which of course might not be artistic at all. are men- 
tioned, and photographs, which in view of the remain- 
ing language of the paragraph, might not necessarily 
be artistic. 

These things “imported in good faith for exhibi- 
tion at a fixed place by any * * * * * * institution es- 
tablished for the encouragement of the arts, sciences, 
agriculture or education.” This is followed by a still 
broader phrase reading: 

and all like articles imported in good faith by 

any society or association * * * * for the purpose 

of erecting a public monument, and not intended 
for sale nor for any other purpose than herein 
expressed. 

In addition paragraph 1706 contains no “not spe- 
cially provided for” clause. 

The proof shows conclusively that the American 


Foundation who make the importation is a public. in- 


stitution, erecting a public monument of which the 
carillon is to be a part, not intended for sale nor for 
any business purpose, admission being free. 

This brings this carillon under the express lan- 
guage and purpose of paragraph 1706, even if it is 
not a work of art. It is a musical instrument special- 
ly provided for in paragraph 1706. This takes it out 
of the musical instrument paragraph. 

This being so the authorities cited in the majority 
opinion are not in point. They all turned upon 
whether or not the article was artistic which is not 
determinative of the issue here. Even the Reardon 
case, 11 Ct. Cust. Appls. 233, which partly involved 
consideration of paragraph 654, Tariff Act of 1913, 
written in the exact language of paragraph 1706 of 
the Act of 1922, is not in point, because the claim 
there was as a work of art and not as part of a public 
monument, or as an institution established for the en- 
couragement of education. 

The amendment to include the claim under para- 
graph 1706 was made before the docket call at Tampa 
by consent, all formalities being waived by Govern- 
ment counsel (record pages 3 and 4). I therefore con- 
cur in the holding of the majority confirming Judge 
Weller’s action in granting the motion to amend. 

As to the affidavit and bond, they are simply pro- 
tection to the Government for payment of duty in 
case the carillon hereafter ceased to be used for its 
original purpose and went into trade.. Congress could 
not have meant the time for filing to be of the es- 
sence. The Government is fully protected by the 
actual filing and the protest should not be dismissed 
because they were not filed at the time of entry. 
With that conclusion the majority substantially agree 
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when they overrule the protest on the merits, which filing is expressly stated in the statute. 
action would have been otherwise unnecessary, instead be implied. 

dismissal would have resulted. In fact no time for 


None should 
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A HISTORY OF THE THIRD JUDICIAL CIRCUIT OF THE STATE OF FLORIDA 


TO HON. JAMES B. WHITFIELD 


As a manifestation of appreciation for the work 
so generously contributed in its preparation, and as an 
expression of the esteem and affection in which he is 
held by his brother lawyers of the Circuit, this History 
of the Third Judicial Circuit of Florida, is respectfully 
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dedicated. 


The Third Judicial Circuit was established by the 
Constitution of 1868, and it was provided in Section 7, 
Article 6, of the Constitution, that, 

The Third Judicial Circuit shall be composed of 
the counties of Madison, Taylor, LaFayette, Hamilton, 
Suwannee and Columbia. 

In 1921 Dixie County was formed from the South- 
ern part of LaFayette County, which gave the Circuit 
seven counties, it now being the largest Circuit in the 
State of Florida, and the only one which has the same 
territory as it did when first established sixty-two 
years ago. 


The northern line of the State of Florida is of in- | 


ternational origin and is of interest here, since it is the 
northern boundary of the Third Judicial Circuit of 
Florida from the northwestern line of Baker County 
along the northern boundaries of Columbia, Hamilton 
‘and Madison counties to the northeastern boundary otf 
Jefferson County. 

This line was established pursuant to a treaty of 
1795 between the United States and Spain. 

The territory of the Circuit extends from the Geor- 
gia line to the Gulf of Mexico along the entire length 
of the Suwannee River through Florida. 

Both the Attorneys and the citizens of the Circuit 
have successfully opposed all attempts to divide or re- 
duce the territory of this Circuit. 

The first Judge of the Third Judicial Circuit was 
Thomas T. Long, who had been judge of the abolished 
Suwannee Circuit. He was the father of Hon. A. V. 
Long, who is now the very able judge of the Eighth 
Judicial Circuit. Other judges of the Third Judicial 
Circuit: Wm. Bryson; E. J. Vann; J. F. White; B. H. 
Palmer; Ira J. Carter; M. F. Horne, and Hal W. 


Adams. Judge Horne was first appointed by Gov- . 


’ ernor Gilchrist in 1912 and has continued in office by 
successive executive appointments. Chapter 10081, 
Acts of 1925, authorized the appointment of an addi- 


tional Circuit Judge for the Third Judicial Circuit, 
and Governor Martin appointed Hon. Hal W. Adams, 
who is now one of the Judges of the Third Judicial 
Circuit. He lives in Mayo, LaFayette County, while 


_ Hon. Mallory F. Horne, the other Judge of the Third 


Judicial Circuit, lives at Jasper, in Hamilton County. 
The Circuit has one State Attorney, Hon J. R. Kelly. 
Former State Attorneys were: C. R. King, E. J. Vann, 
Wm. B. Taylor, B. B. Blackwell, J. F. White, H. J. 
Stewart, B. H. Palmer, L. E. Roberson, C. A. Hardee 
and Stafford Caldwell. After his retirement from of- 
fice, Mr. Caldwell was honored by his fellow Masons 
with election of Grand Master of Florida, and is re- 
garded as the youngest Mason ever holding that dis- 
tinguished place in the History of Florida Masonry. 

In naming the Counties of the Circuit the people 
expressed both international and national concepts in 
the naming of Columbia, LaFayette, Hamilton, Madi- 
son and Taylor counties. Tribute was paid to the fa- 
mous Suwannee River in the naming. of Suwannee 
County, and Dixie County is a tribute to Southern 
Patriotism. 

The oldest Counties of the Third Judicial Circuit 
are Madison and Hamilton. They were formed from 
the eastern part of Jefferson County by an Act of the 
Territorial Legislative Council, approved December 
26, 1827. The Act provided that until a permanent 
seat of Justice for Madison County shall be established 
as provided in the Act, the County Court shall be held 
“at the house of Mrs. Carter,” and that until a per- 
manent seat of Justice for Hamilton County shall be 
established as provided in the Act, the County Court 
shall be held “at Miccotown, or the next adjoining 
house thereto.” 

By an Act approved February 14, 1835, it was 
provided that “San Pedro in the County of Madison, 
where the County Court House is now situated, shall 
be the permanent county seat of said County.” 
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San Pedro is a few miles south of the present 
town of Madison, which latter was first known as 
New Town. An Act of January 26, 1838, provided for 
the election in Madison County of five Commission- 
ers “to locate a seat of Justice,” which “shall be the 
permanent seat of Justice of said County.” The 
“Town of Madison Court House” was by an Act of 
February 21, 1841, incorporated “within the southwest 
quarter section twenty-two, of Township 1, Range 9, 
North and East.” The Town of Madison was doubt- 
less selected by the Commissioners elected in 1838, 
and it has since remained the county seat of Madison 
County. The County is noted for its production of 
bright leaf and shade tobacco, and the annual crop 
totals thousands of pounds. 

An Act of January 19, 1836, provided that “Wall- 
burg, in the County of Hamilton, where the Court 
House is now situated, shall be the permanent seat of 
said County.” This act was expressly repealed by an 
Act approved February 3rd, 1838, which provided for 
an election in Hamilton County of Commissioners “to 
elect the most eligible situation for the county site 
of said County.” It is supposed that Jasper was 
chosen for the county seat. It is now a town of im- 
portance and has steadily maintained fine educational 
facilities. By an Act approved March 3, 1841, the 
“Hamilton Academy” was incorporated to “be situ- 
ated in or near the village of Jasper in the County of 
Hamilton.” The incorporators were: Peter W. Law, 
William B. Hooker, Jcseph B. Watts, Wm. Roberts, 
Archibald McNeel and Israel M. Stewart. 

Columbia County was by an Act of February 4, 
1832, formed from a part of what was then Alachua 
County east of the Suwannee River, the Act provid- 
ing that the County Court of Columbia County shall 
be held “fat the House of John W. Roberts, or at Alli- 
gator;” and (section 4) that the Superior Court shall 
be held “as heretofore, at Newnansville, Columbia 
County (formerly Alachua),” and that Courts be held 
“at the house of John Dixon.” Section 16. An Act 
of March 15, 1844, again defined the boundaries of 
Columbia County. See present boundaries Section 30, 
C. G. L. Chapter 990, approved January 5, 1859, pro- 
vided “that the name of the county site of Columbia 
County, known as Alligator, be, and the same is here- 
by changed to that of Lake City. Chapter 949, ap- 
proved January 15, 1859, incorporated the City of 
Lake City “within a half of a mile south, east, and 
west, and then a quarter of a mile north of the Court 
House of Columbia County in every direction there- 
from.” Chapter 1028, and 1450, Acts 1864, extended 
the limits of the City. For many years Lake City 
has been an educational center. The University of 
Florida was located there prior to 1905, and a modern 
Government Hospital is now situated there. Being 
the junction point of two railroads and of two of the 


main highways of the State, Lake City has advan- 
tages that give it prominence among the growing 
cities of the State. 

Chapter 895, Acts of 1858-9, formed Suwannee 
County from the western part of Columbia County 
north of the Santa Fe River and east of the Suwan- 
nee River. Pending the erection of necessary build- 
ings at the place to be selected under the Act for a 
permanent county site, the Act required the County 
Court to “be held at the house of William Hines.” 
Originally the place selected for the county seat was 
at the present town of Houston. Later Live Oak, a 
railroad junction point, became the county seat. 
Chapter 1667, Acts 1868, provided that the county 
seat of Suwannee County shall be permanently lo- 
cated at the Town of Live Oak on Section of land 
known, upon the United States surveys, as Section 
number twenty-three (23), in Township two (2), of 
Range Thirteen (13) South and East, in said County 
of Suwannee.” 

Chapter 1391, Acts 1863, changed the eastern line 
of the County “so as to include the entire town of 
Welborn, in the County of Suwannee, according to the 
plan of said town, and that the inhabitants thereof 
be held and considered citizens of Suwannee County.” 

Suwannee County is regarded as one of the finest 
agricultural counties in Florida. 

By Chapter 806, Acts 1856, LaFayette and Tay- 
lor Counties were formed from the southern portion 
of Madison County beginning in Township two South, 
Range five East. LaFayette County being West from 
the Suwannee River and Taylor County east from the 
Aucilla River, the Steinhatchee River, and a line run- 
ning north from its source being the dividing line. 
The Act provided for an election to determine “a 
place to be the permanent county site of each county,” 
and “that until the necessary buildings may be 
erected at the county site,” the Courts of Taylor 
County “shall be held at the house of Daniel Bryant,” 
and in. LaFayette County “at the house of Axiel 
Jones.” 

Major General Andrew Jackson, in his expedition 
against the Indians passed through the area now in- 
cluded in Taylor and LaFayette Counties in 1818 on 
his way from St. Marks to the Suwannee. The route 
of his trail is still pretty well known, and the exact 
places where he crossed the principal rivers of the 
county can still be pointed out. 

As there had been but few white settlers in the 
territory between the Aucilla and Steinhatchee, and 
these mainly squatters, prior to the outbreak of the 
Florida War in 1835, we will next discuss this war in 
its relation to Taylor County. The main activities in 
connection with the Florida War in this territory oc- 
curred between 1838 and 1841. During the Indian 
Wars four forts were established in the region, now 
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Taylor County, viz: Fort Andrews near the old San 
Pedro Mission site and the Thomas old mill, six miles 
above the mouth of the San Pedro River; Fort Mitchell 
near the head of the Fenholloway; Fort Hulbert prob- 
ably a little north of the present Spring Warrior fish 
camp; and Fort Frank Brooke near the mouth of the 
Steinhatchee on Deadman’s Bay. 

Taylor County was named for General Zachary 
Taylor, the great American soldier and statesman, who 
died July 9, 1850, after becoming President of the 
United States, March 4, 1849. Before the County was 
formed “Fenholloway” was established, May 6, 1854, 
as the first Post Office in that section. 

The place where the county seat is now located 
was first called “Rose Head.” In 1875 the name was 
changed to Perry in honor of Madison S. Perry, who 
was Governor of Florida at the beginning of the Civil 
War in 1861, and for General E. A. Perry, who was 
afterward elected Governor for the term 1885-1889. 

To LaFayette County was given the name of the 

distinguished French Patriot and soldier, Marquis de 
LaFayette, 1757-1834, for whose services to the 
United States in the early days of American Inde- 
pendence, Congress donated an entire township of 
land adjoining the then eastern limits of Tallahassee 
the Capitol City of the State. The patent conveying 
the land to General LaFayette is dated July 4, 1825. 
See historical data, Compiled General Laws Florida, 
1927, page 4772 (32). The county lies west of the 
Suwannee River and originally extended to the Gulf 
of Mexico, but Dixie County was in 1921 formed from 
the southern part of LaFayette County. Timber lands 
and stock ranges, together with agricultural, naval 
stores and other industries are the resources of the 
county whose citizens are highly esteemed for their 
dependable qualities. 
When LaFayette County was created, Troy was 
named as the county seat, and remained such until 
an election was held on February Ist, 1893, on the 
question of removal of the county site. The Court 
House at Troy had previously burned on December 
31st, 1892. The result of the election moved the 
county site to Mayo, and the first meeting of the 
Board of County Commissioners was held at Mayo on 
the first Monday in November, 1893. Mayo was in- 
corporated November 9th, 1893. 

The word “Dixie” has reference to happy life in 
the Southern States of the American Union, and mak- 
ing it the name of a county bordering on the Gulf of 
Mexico and on the Suwannee River seems quite ap- 
propriate. Dixie County established in 1921, Chapter 
8514, Laws of Florida, from the southern portion of 

‘LaFayette County contains productive areas devoted 
“to stock raising, agriculture, naval stores, lumber pro- 
‘duction and other industries. The county seat, Cross 
City, is a growing: town; and the high character of 


its population promised well for the future progress 
of the County. 

In the early and formative period of the State, 
citizens resident in the Third Judicial Circuit took an 
active and prominent part in the Constitutional Con- 
vention held at St. Joseph, Florida, December 3, 1838, 
to January 11, 1839. 

The delegates from this territory were John C. 
McGehee and Richard J. Mays, of Madison County, 
Joseph B. Watts and Wm. B. Hooker, of Hamilton 
County, George E. McClellen, John F. Webb and Wil- 
son Brooks, of Columbia County. 

At this time Madison County included the terri- 
tory now embraced in Taylor, LaFayette and Dixie 
Counties, and Columbia County then embraced the ter- 
ritory now included in Suwannee County. 

In the Constitutional Convention held at Talla- 
hassee, January 3, 1861, to January 22, 1861, John C. 
MeGehee, of Madison County, was the convention 
President. 

Other representatives from the territory were A. 
J. Lee, W. H. Sever and E. P. Barrington, of Taylor 
and LaFayette Counties; Louis A. Folsom and Joseph 
Thomas, of Hamilton County; Green H. Hunter, Jas. 
A. Newman and A. J. T. Wright, of Columbia and Su- 
wannee Counties. 

In the Constitutional Convention held at Talla- 
hassee October 25, 1865, to November 7, 1865, Hamil- 
ton County was represented by Wm. J. J. Duncan and 
Alexander Bell. Madison County by W. J. Hines and 
D. G. Livingston; Taylor County by Wiley W. Whid- 
den; LaFayette County by Moses Simmons; Suwannee 
County by Silas T. Overstreet, and Columbia County 
by Silas L. Niblack and T. T. Long. 

In the Constitutional Convention at Tallahassee 
on January 20, 1868, the delegates came from 19 elec- 
tion districts into which the State had been divided 
by the Federal Military authorities. 

The Eighth District included Madison County, 
and those delegates were Wm. R. Cone, Roland T. 
Rambauer and Major Johnson; Hamilton and Suwan- 
nee Counties were included in the 9th District and 
their delegates were Thomas Urquhart and Andrew 
Schuler; LaFayette and Taylor Counties were included 
in the Tenth District and their delegate was John M. 
Crimminger; Columbia County was included in the 
Twelfth District and was represented by S. B. Con- 
over and Aubern Erwin. 

In the Constitutional Convention of 1885, from 
June 9th, 1885, to August 3rd, 1885, the delegates 
from the Third Judicial Circuit were: Columbia Coun- 
ty, W. M. Ives, W. R. Bush, Jas. M. Tolbert and John 
W. Tompkins; Hamilton County, Thos. M. Bell, J. B. 
Goodbread and Alexander Zipperer; LaFayette Coun- 
ty, W. B. Tedder and Paul Hatch; Madison County, 
Angus Patterson, B. D. Wadsworth, W. H. Hausman 
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and Theodore Randall; Taylor County, Robert Hender- 
son; Suwannee County, J. P. Morgan, M. M. Black- 
burn and R. F. Rogers. 


Of the members of the Constitutional Convention 
of 1885 only five are now living, they being Hon. W. 
T. Weeks, of Bradford County; Hon. J. Henley, of 
Pasco County; Hon. Theodore Randall, of Madison 
County; Hon. R. F. Rogers, formerly of Suwannee, but 
now of Marion County, and W. B. Carr, a colored man, 
residing in Leon County. 


From the cessation of the Civil War until Novem- 
ber, 1876, the Governmental affairs of Florida were 
in the hands of the Carpetbaggers, but in November, 
1876, after a heated and bitter campaign, George F. 
Drew, an able and distinguished Democrat, of Madi- 
son County, was elected Governor over the Republican 
Candidate, M. L. Stearns. 

The election was contested, and the Supreme 
Court, in the case of State vs. Machlin, Chairman of 
State Canvassing Board, reported in 16 Fla. 17, held 
that Governor Drew was duly elected and he was in- 
augurated on January 2, 1877, and thereby the State 
was restored to Democratic control, where it has since 
remained. 

In the same election in which Governor Drew was 
elected, General J. J. Finley, Democrat, of Columbia 
County, was elected Congressman from Florida. Gen- 
eral Finley was succeeded in Congress on March 4, 
1879, by Noble A. Hull, of Suwannee County, who had 
also been elected Lieutenant-Governor in 1876, but re- 
signed when elected to Congress; Hull’s election was 
contested by Horatio Bisbee, and Bisbee won the con- 
test and took Hull’s place in Congress January 22, 
1881. 

General Finley was again in Congress from March 
4, 1881, to June 1, 1882, when his election was con- 
tested by Horatio Bisbee, who won this contest also 
and was seated as Congressman in place of General 
Finley. 

Hon. S. B. Conover, who was a member of the 
Constitutional Convention of 1868 from Columbia 
County, afterward removed to Leon County, and was 
speaker of the House of Representatives in 1873, and 
was thereafter elected United States Senator from 
Florida. 

In 1887 General J. J. Finley was appointed United 
States Senator by Governor Perry to succeed Senator 
-Charles W. Jones. 

Hon. John M. Bryan, father of United States 
Senators N. P. Bryan and Wm. J. Bryan, was born 
and partly reared in Hamilton County. His was the 
unique distinction of having two sons who became 
United States Senators from the same State. His son, 
Wm. J. Bryan, being appointed United States Senator 
by Governor Napoleon B. Broward on the death of 


Senator Stephen R. Mallory. Senator Bryan died be- 
fore he could assume office. 

Afterward, in 1911, his second son, Hon. Nathan 
P. Bryan, was elected United States Senator and 
served until 1917. Shortly after the expiration of his 
term as Senator he was appointed Judge of the United 
States Circuit Court of Appeals by President Wilson. 

Of the residents of the Third Circuit who served 
in important political positions during what was 

known as “the old days” of the political history of the 
State were S. L. Niblack, Congressman from Columbia 
County; W. H. Reynolds, of Hamilton County, State 
Comptroller; F. W. A. Rankin, of Madison County, 
Secretary of State; J. J. Dikerson, of Madison County, 
and David Lang, Suwannee County, Adjutants Gen- 
eral; Dr. W. F. Bynum, Suwannee County was Clerk 
of the House of Representatives for many years, and 
was succeeded by W. H. Reynolds, of Hamilton 
County. 

For nearly the last past forty years Hon. C. A. 
Finley, of Columbia County, has been Secretary of the 
State Senate. 

In tribute to the long and fruitful service of Hon. 
C. A. Finley, the Senate, in its session of 1927, elected 
him Secretary Emeritus for life. 

The Third Judicial Circuit has also contributed 
seven Presidents of the State Senate, among them be- 
ing D. H. May, of Madison County, 1846; E. J. Van, 
of Madison County, 1862; W. H. Reynolds, Hamilton 
County, 1883; Frank Adams, Hamilton County, 1889; 
S. B. Conover, Columbia County, 1873; F. P. Cone, of 
Columbia County, 1911; Chas. E. Davis, Madison 
County, 1915, and J. B. Johnson, of Suwannee County, 
in 1917. 

During the life of the Confederate States of 
America, Hon. Jas. M. Baker, of Columbia County, 
was one of Florida’s Senators in the Confederate 
States Senate. 

During the more recent years of the political his- 
tory of. Florida the Third Judicial Circuit has con- 
tinued to contribute its citizens to the official life of 
the State, and in like manner as did those who served 
in the “old days,” they too have served with honor 
and credit to themselves and the people whom they 
represented. 

Hon. Cary A. Hardee, born and reared in Taylor 
County, but in later years a citizen of Suwannee Coun- 
ty, was elected Speaker of the House of Representa- 
tives in 1915 and 1917, and in 1921 was elected Gov- 
ernor of the State. During his term as Governor he 
was elected Secretary of the Governors’ Conference of 
the United States. 

In 1925 Hon. John W. Martin, now of Duval 
County, but who in his younger years lived for a 
short time in Columbia County, became Governor of 
the State, and prior to his election as Governor he 
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served three successive terms as Mayor of Jackson- 
ville. 

In looking around for a life companion, Governor 
Martin was married to Miss Lottie Pepper, of Lake 
City, and during the Governor’s administration Mrs. 
Martin became greatly esteemed throughout the State, 
as the charming and gracious hostess of the Gover- 
nor’s mansion. 

Other citizens of the Third Judicial Circuit who 
have served in official place in recent years, are Royal 
C. Dunn, Railroad Commissioner, of Madison County ; 
R. J. Patterson, State Tax Commissioner, of Madison 
County; E. H. Sellards, State Geologist, Columbia 
County; John B. Johnson, Attorney General, Suwan- 
nee County; Frank Drew, State Tax Equalizer, Su- 
wannee County; John L. Morgan, of Hamilton Coun- 
ty, Railroad Commissioner; L. C. Register and W. L. 
Holt, of Hamilton County; A. J. Johnson, of Taylor 
County; W. J. Hilman, of Suwannee County, members 
of the State Road Board; Hon. Frank Clark, of Colum- 
bia County, was elected to Congress in 1905 and served 
continuously until 1925, and Hon. Chas. E. Davis, of 
Madison County, Supreme Court Commissioner. 

Those from the Third Judicial Circuit who have 
served upon the State Board of Control are Hon. Na- 
thaniel R. Adams, of Hamilton County; W. D. Finlay- 
son, of LaFayette County; J. C. Baisden, of Suwannee 
County; J. B. Hodges, of Columbia County; W. L. 
Weaver and W. B. Davis, of Taylor County. 

Mr. Hodges served with distinction and signal 
success as Chairman of the Board, and his administra- 
tion was marked by many improvements in educa- 
tional facilities of the State. 

Others called to the public service include H. E. 
Carter, of Suwannee County, as Assistant Attorney 
General; W. S. Murrow, formerly of Hamilton Coun- 
ty, as State Auditor; Dr. W. H. Cox, formerly of Su- 
wannee County, served as State Health Officer; R. H. 
Chapman, Columbia County, member of the State 
Board of Law Examiners, and when the State Library 
Board was-created, Hon. W. T. Cash, of Taylor Coun- 
ty, one of Florida’s best posted men of its history, was 
selected as Secretary of the Board. 

Among the “old school” lawyers who lived in the 
Third Circuit, three of them, Judge D. B. Johnson. of 
Hamilton County; Judge Washington M. Ives, of Co- 
lumbia County, and Judge R. Don McLeod, of Wakulla 
County, but formerly of Columbia County, were dis- 
tinguished by unusual careers. 

Judge Johnson was admitted to the Bar of this 
Circuit in 1879, and was an active practitioner until 
his death in October, 1921. He served as a soldier in 
the Seminole Indian War in 1856 and 1857, and for 
such ‘service was granted a pension by the United 
States Government at the close of the War. During 
the Civil War he served four years as a Confederate 


Soldier and was with General Lee at the surrender at 
Appomatox Court House. For this service he was 
granted a pension by the State of Florida, and en- 
joyed the unique distinction of receiving a pension 
from both the Federal and State Governments for a 
patriotic and courageous soldier. When he was ad- 
mitted to the Bar he was subject to an oral examina- 
tion in open Court, which lasted from 1:30 P. M. until 
about sundown, and only missed answering one ques- 
tion correctly. He was widely known as a criminal 
lawyer and also served Hamilton County sixteen years 
as County Judge. He was succeeded as County Judge 
by his son, Judge B. B. Johnson, who is now the oldest 
practicing attorney in the Circuit. . 

Judge Washington M. Ives, Sr.,. of Columbia 
County, was a lawyer of great distinction, and served 
as a member from Columbia County in the Constitu- 
tional Convention of 1885, and was elected County 
Judge shortly thereafter, serving in that capacity for 
more than forty years. Judge Ives was a mathemati- 
cian of super abilities. and was also one of the few 
men who could recite any chapter of the Bible from 
memory. 

In the early history of the Circuit, Judge McLeod 
practiced in Columbia County, thereafter removing to 
Wakulla County, where he, like Judge Ives, served as 
County Judge for more than forty years. 

The youngest lawyer in the Third Circuit is Hon. 
O. O. Edwards, of the firm of McKinney & Edwards, 
at Cross City. Mr. Edwards completed his law course 
at Cumberland University, at Lebanon, Tennessee, and 
was admitted to the Florida Bar on his nineteenth 
birthday, October 27, 1928. 

In the Third Circuit are to be found a number of 
mineral springs widely known for the curative quality 
of their waters, among them being White Sulphur 
Springs, in Hamilton County, to which people seeking 
relief from physical ailment come from all parts of 
the United States. Other springs are Hampton 
Springs and Fenholloway Springs in Taylor County; 
Pettis Springs, in Madison County; Steinhatchee 
Springs, LaFayette County, and Suwannee Springs, in 
Suwannee County. Thousands of people have used 
water from these springs with highly beneficial re- 
sults. 

Judges and attorneys of the Third Circuit have 
participated in some of the most important litigation 
in the history of the State. It is worthy of note that 
the famous case of Coffee vs. Groover, relating to the 
boundary line between the States of Florida and Geor- 
gia, originated in Madison County and was finally de- 
cided by the Supreme Court of the United States, 123 
U.S. 1; 19 Fla. 63; 20 Fla. 64; Compiled General Laws 
of Florida, 1927, pages 4764-4766. The celebrated 


case of Bucki vs. Cone, 25 Fla. 1, from Madison Coun- 


ty, determined the navigability of the Suwannee River 
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above White Springs. The right of the offspring of 
slave marriages to inherit was determined in Johnson 
vs. Wilson, 48 Fla. 76, 37 So. 179. The validity of the 
Arredondo Spanish Land Grant was adjudicated in 
a case from Columbia County, Wilson vs. Knight, 48 
Fla. 196, 37 So. 187. One of the most celebrated 
criminal cases in the State originated in Madison 
County and was tried in Hamilton County, Savage and 
James vs. State, 18 Fla. 909. John F. White was the 
State Attorney in this case, Judge E. J. Vann pre- 
siding at the trial. Counties in the Third Judicial Cir- 
cuit figured in the noted election cases of State ex rel. 
vs. State Canvassing Board, 13 Fla. 55; 16 Fla. 17; 
17 Fla. 29. The noted case of Tibbetts vs. Olson, 91 
Fla. 824, 108 So. 679, relating to the validity of con- 
structive service by statutory publication in suits to 
remove cloud from title to real estate originated in 
Taylor County in the Third Judicial Circuit, Hon. Hai 
W. Adams, presiding Circuit Judge, the attorneys be- 
ing Claude Pepper, T. J. Swanson and John F. Harrell. 

The presiding Judges of the Third Judicial Circuit 
are Hon. Mallory F. Horne and Hon. Hal W. Adams. 
Hon. J. J. Kelly is State Attorney. 

The two Judges are highly esteemed and main- 
tain a position of prominence in the judiciary of the 
State. They have the unqualified confidence of the 
members of the Bar and of the public. Under the 
Constitution of the State a Circuit Judge acts in the 
place of a disqualified Justice of the Supreme Court. 

Judge Horne and Judge Adams are often called to 
sit on the Supreme Court and to prepare the opinion 
of the Court when a Justice is disqualified. Judge 
Kelly is a vigorous and fair State Attorney and is held 
in high regard by all. The law is administered in the 
Circuit with ability and impartiality. . 

The Bar of the Third Judicial Circuit is a tal- 
ented and faithful body of advocates of high character, 
who loyally and efficiently serve their clients and 
maintain a fine spirit of professional courtesy and 
consideration among themselves, and co-operate heart- 
ily with the Courts in developing and enforcing the 
law of the land. Many of the most important cases 
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decided by the Supreme Court of the State originate 
in the Third Circuit, and have invariably been tried 
and argued with ability and painstaking industry. 
The influence of the Bar throughout the Circuit and 
in the State promotes lofty ideals and great efficiency 
in public as well as in private affairs. 

The officers of the Bar Association of the Third 
Judicial Circuit of Florida are: 

President, John F. Harrell, Live Oak. 

Vice President, R. H. Chapman, Lake City. 

Secretary, O. O. Edwards, Cross City. 

Treasurer, A. P. Rivers, Lake City. 

The membership of the Association from the sev- 
eral Counties of the Circuit are as follows: 


Madison County 
Chas. E. Davis, J. R. Kelly, State Attorney; R. H. 
Rowe, C. B. Smith, J. R. McCall, R. C. Horne, W. 
Turner Davis, David E. Lanier. 


Suwannee County 
Cary A. Hardee, John F. Harrell, A. C. Johnson, J. 
L. Blackwell, J. L. Hearn, J. L. Lee, Alfred T. Airth, 
M. H. Padgett and H. H. Richards. 
Columbia County 
J. B. Hodges, Guy Gillen, R. W. Farnell, A. K. 
Black, J. E. Gillen, R. H. Chapman, Fred P. Cone, Ber- 
nard English, A. P. Rivers, J. P. Huntley, Horace Wil- 
son, G. A. Buie, Jr., Horace Wilson, Jr., and M. E. Witt. 
Hamilton County 
Judge M. F. Horne, I. J. McCall, B. B. Johnson, 
C. A. Avriet, E. C. Rutledge, Chandler Bamberg and 
F. B. Harrell. 
Taylor County 
W. T. Hendry, L. W. Blanton, J. O. Culpepper, W. 
B. Davis, Claud D. Pepper, J. H. Crevasse and T. J. 
Swanson. 
LaFayette County 
Judge Hal W. Adams, J. M. Gornto, Lester Sum- 
mersill, V. E. Knowles. 
Dixie County 
W. P. Chavous, J. M. McKinney, O. O. Edwards 
and J. L. Cottrell. , 
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